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JOHN BEASLEY AND ANOTHER against THOMAS D. KNOX, Adm’r. 


Where a legacy is payable out of a fund, consisting of bonds and notes, draw- 
ing interest, and the legatee refuses to take the securities themselves, he 
is, nevertheless, entitled to interest from the death of the testator, but on 
account of his refusal to take the notes, he shall not recover his costs in a 
suit for such interest. 


Cause removed from the Court of Equity of Washington 
county. 

John B. Beasley died on the —— day of January, 1856, 
having made and published his last will and testament, the 
first and second clauses of which, are as follows, viz: 

“ First of all, I give and bequeath to my son, John Beasley, 
five thousand dollars out of the bonds and money that may 
be on hand at my death, to be paid by my executors without 
charge of commissions. 
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“Second. I give and bequeath to my son, Joseph, four 
thousand dollars, in like manner, as above expressed, as well 
as what I have already given him, making, in all, five thou- 
sand dollars, without charge by my executors of commissions.” 
There was a residuary clause, giving the remainder of his es- 
tate to his wife’s younger children. 

This will being admitted to probate, at February Term, 1856, 
(the executors, therein nominated, having died in the life-time 
of the testator,) the defendant was appointed administrator, 
with the will annexed, at that term, and entered upon the dis- 
charge of the duties of the office. There was no money on 
hand at the death of the testator, but he left notes and bonds 
on hand to the amount of $15,000. These, the defendant pro- 
ceeded to collect, with all convenient speed, and out of the 
moneys, thus arising, he paid the debts of the estate to the 
amount of some eight thousand dollars, and has since paid off 
both the legacies, given to John and Joseph, with interest 
thereupon, from the end of two years after he qualified as 
administrator, but refused to pay interest for any greater 
period. 

The bill is brought for an account and the recovery of the 
interest thereon from the date of the testator’s death. 

The defendant, shortly after he qualified, offered the plain- 
tiffs payment of their legacies, out of any bonds or notes on 
hand that they might select, which they declined, and insist- 
ed on the payment in money. 

The administrator made one payment to John in 1857, and 
the remainder of what he insists was due on the 30th of July, 
1859, but refused to pay interest from the death of the testa- 
tor, from January, 1856, to February, 1858. He says, in his 
answer, that he-could not, consistently with his duties to the 
creditors, make these payments earlier. The main question, 
in the case, is, whether these legacies were entitled to bear 
interest from the death of the testator. 

The cause was set down for hearing on bill and answer and 
exhibit, and sent to this Court. 
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HI. A. Gilliam, for the plaintiffs. 
Hines, for the defendant. 


Pearson, C. J. Where the will fixes no time fer the pay- 
ment of legacies, they are payable forthwith, and unless the 
condition of the estate requires delay, it is the duty of an ex- 
ecutor to assent to specific legacies, and to pay pecuniary 
legacies as soon as funds are in hand. “The statute allows 
executors and administrators two years to settle estates, on the 
supposition that many estates are complicated, and cannot 
well be settled in less time; this, however, was by no means 
intended to confer, on the residuary legatee, the right to have 
the fund put out at interest for his benefit ;” Zurnage v. Turn- 
age, 7 Ire. Eq. 127. According to the principle established by 
that case, in the absence of any direction in the will, if a slave, 
for instance, is bequeathed, the executor shonld assent forth- 
with, or, if he should deem it prudent to withhold his assent 
and hires the slave, when he does assent, the legatee will be 
entitled to receive the amount of the hire. So, if a note, draw- 
ing interest, is bequeathed, and the executor retains it tosee how 
the estate will turn out, the legatee is entitled to the interest 
as well as the note. For, the amount of the hire, or of the 
interest, certainly does not belong to the executor, nor has the 
residuary legatee any right to it; and where it appears that 
the delay, although prudent, was not necessary, the specific 
legatee is entitled to be put in the same condition as if it had 
not occurred ; under the maxim, “ equity considers that done 
which ought to have been done,” which is effected by con- 
sidering the executor as having acted as a trustee for such 
legatee. 

In our case, as there was no money on hand, the defendant 
was right, when he offered to pay the legacies in bonds, and 
the plaintiffs were mistaken in supposing that they were enti- 
tled to have the amount of their legacies in money ; but still, 
as the bonds were drawing interest, the defendant was bound, 
when he afterwards paid the money, to account for the inter- 
est which he had received; because the accumulation could 
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not enure to his benefit, nor to‘that of the residuary legatees. 

There will be a decree for the plaintiffs, but without costs, 
as their refusal to accept the bonds, was the original cause of 
the litigation. 


Per Curiam, Decree accordingly. 








HENRY HARRELL, Zrecutor against POLLY DAVENPORT AND 
OTHERS. 


A widow, who dissents from her husband's will, has no right to insist that 
that certain slaves, who had committed a felony, and were afterwards hang- 
ed, should be valued as though they were free from such criminal charge, 
it being Held by the Court, that slaves so circumstanced, were of no value. 

It is the duty of the executor taking charge of slaves accused of a felony, to 
have them defended, and the expense of defending such as were convicted 
and executed, was Held to be a charge upon the estate, and not upon the 
legatees for whom they were intended; but as to one who was acquitted 
and received by,a legatee, it was Held that the charge for his defense, should 
fall upon the legatee. 

A bequest of a residuary fund to A and B, who are “to share equally with 
the children of C,” was Held to give to each of the children of C a share 
equal to the respective shares of A and B. 

The general rule as to interest upon general legacies, is that none can be 
calculated before the time appointed for their payment. 

The legatees of slaves specifically bequeathed, are entitled to their hires, from 
the death of the testator. 


Cause removed from the Court of Equity of Washington 
County. 

William D. Davenport was shot and killed by two of his 
slaves, Ganza and Aaron, in the month of February, 1858.— 
The two slaves aforesaid, were tried and convicted of the of- 
fense, and afterwards executed. Another slave, George, was 
also put upon his trial for the same offense, but was acquitted. 
In the will of the said William D. Davenport, George is giv- 
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en to the children of William H. Davenport, Ganza to Henry 
Harrell, who is the executor and plaintiff in this suit, and to 
his wife, Catharine, and Aaron to the children of Samuel W. 
Davenport. On the arraignment of these slaves, the family 
of the testator, and the public, were greatly incensed against 
them, and no counsel having been secured for them, his Hon- 
or, who tried the case, ordered the plaintiff, Harrell, to have 
them detended in the best manner, and to pay the amount ne- 
cessary to that end, out of the estate of the testator; in con- 
sequence of which, considerable sums were paid out by the 
executor, in counsel fees, and other expenses. After the ac- 
quittal of George, he was delivered by the executor to the 
children of W. H. Davenport, and sold by them, and the mo- 
ney divided among them. 

The widow of the said W. D. Davenport dissented from his 
will, and claimed her dower and distributive share. 

This bill is filed by Harrell, as executor, praying the advice 
of this Court on several questions growing out of the will of 
the said Davenport, and the circumstances subsequently oc- 
curring. He states, among other difficulties presenting them- 
selves 

Ist. That Polly Davenport, the widow, insists that in hav- 
ing her share assigned, she is entitled to have the value of 
Ganza and Aaron brought in, as if they had not been convict- 
ed and hung. It is agreed that the apparent value of each of 
these slaves was $1.200, at the testator’s death. She also in- 
sists that she is to have her share from the estate without any 
diminution for the expenses. These demands are opposed by 
the other legatees. 

2. The legatees to whom Ganza and Aaron were bequeath- 
ed, insist that their value shall be made good to them out of 
the estate. 

3. The legatees of the slaves, George, Ganza and Aaron, 
insist that the expenses of defending them shall be paid out 
of the estate, while it is insisted on the other side, that each 
of the persons te whom these slaves were bequeathed, shall 
bear the burthens incident to their protection. 
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4. By the 13th clause of his will, the testator gives the re- 
sidue of his estate, after many legacies, as follows: “My 
wife, Polly Davenport, and my children, Chloe Davenport, 
Catharine Harrell, and Alfred Davenport, each to take one 
share; to the children of Samuel W. Davenport, one share 
between them; to Mary Amanda Spruill and Mary Ann 
Ward to share equally with each of the children of W. H. 
Davenport.” It was insisted by the first named of these 
legatees, Mary Amanda Spruill and Mary Ann Ward, that by 
the words and meaning of this bequest, they are to take a 
third each of the share herein given, and that the children of 
W. H. Davenport, of whom there are five, take a third among 
them. 

5. The fifth enquiry is stated in the preceding. 

6. By the said will, the sum of $800 is given to Mary Ann 
Ward, when she arrives at the age of twenty-one. She is 
now about sixteen years old, and contends for interest on the 
sum bequeathed, from the testator’s death; which elaim is re- 
sisted by the others. 

7. Assoon as the said Harrell qualified as exeeutor, he 
hired out for the remainder of the year, all the negroes of the 
estate, except the three in jail; and, at the end of the year, 
he delivered them to the legatees, to whom they were speci- 
fieally bequeathed. The executor inquires how, in arriving at 
the amount of the distributive share of the widow, these slaves 
are to be valued, and as of what time. 

8. The owners of the last mentioned slaves, elaim their ac- 
eruing hires, as incident to the property itself, which is resist- 
ed by the claimants of the residue. 

On the foregoing points, the executor says that he is threat- 
ened with litigation, and ealls upon the several parties to liti- 
gate these matters in the Court of Equity, and he prays that 
he may be protected from these adversary claimants, by a de- 
cree. He submits to all proper accounts, &e. 

The legatees, who are brought in as defendants, by this bill, 
answer and insist upon the several views attributed to them 
in the plaintiff's bill. 
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The cause was set for hearing upon the bill, answers, and 
exhibits, and transmitted to this Court. 


Winston, Jr., for the plaintiff. 
H. A. Gilliam, for the defendant. 


Barriz, J. The executors of William D. Davenport, hav- 
ing met with difficulties in the settlement of the estate of their 
testator, arising from the conflicting claims of the legatees 
named in his will, among themselves, and also between them 
and the widow, who dissented from it, have filed this bill for 
the purpose of obtaining the advice of the Court upon certain 
questions which are therein stated. In the argument here, 
the counsel have conceded that only two or three of these en- 
quiries admit of much doubt, and our attention, therefore, 
will be directed mainly to them. 

1. The widow having dissented from the will, claims that, 
in ascertaining the share of the personal estate to which she 
is entitled, she has the right to have the slaves, Ganza and 
Aaron, who were prosecuted, convicted and hung for murder- 
ing her husband, valued as if they had not committed any 
felony, by which their lives were forfeited. This claim is un- 
gracious and unfounded. Those slaves were, in fact, of no 
value; just as if they had had the small-pox or any other 
mortal disease, at the death of the testator, and had died there- 
of, soon after. This proposition is so plain, that it does not ad- 
mit of further elucidation by argument. 

She also claims to have her share exempt from any costs 
attending the prosecution and defense of those slaves, and al- 
so of the slave, George, who was acquitted. We will dispose 
of this question in connection with the third, in which the 
legatees of these slaves, respectively, claim to have the costs 
above stated, paid out of the general assets of the estate, while the 
widow, and the other legatees, contend that the costs of the 
prosecution and defense of each of these slaves, ought to fall 
on the legatee to whom he is given by the will. As to the 
slaves, Ganza and Aaron, they were never accepted by the 
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persons to whom they were respectively bequeathed, they 
formed a part of the estate of the testator, and it was the du- 
ty of the executor to take care of them, and have them pro- 
perly defended, and, we think, the necessary costs and expen- 
ses of such defense, must be borne by the general assets of 
the estate. The case of George was different; he was receiv- 
ed by the legatees to whom he was bequeathed, and sold by 
them. They took him cum onere, and, of course, must pay the 
costs of his defense. 

The bequests of the slaves, Ganza.and Aaron, were specific, 
and of course, the loss of them, by hanging, must fall on the 
persons to whom they were respectively given, just as if the 
slaves had died a natural peath. 

3. The third question has been already answered, in our 
opinion upon the iatter part of the first. 

4and 5. The fourth and fifth questions may be considered 
together. The language of the 13th clause is too explicit to 
admit of any doubt, that the division between the legatees, 
Mary Amanda Spruill, Mary AnneWard, and the children of 
Wm. H. Davenport, is to be per capita; the will says, ex- 
pressly, that Mary Amanda Spruill and Mary Ann Ward, are 
“to share equally with each of the children of William H. 
Davenport.” How sharing equally with each, can be con- 
strued to mean equally with all, we cannot conceive. The 
consequence is, that Mary A. Spruill, and Mary A. Ward, and 
W. H. Davenport’s children divide one share equally between 
them. 

6. The legatee, Mary Ann Ward, claims interest on her 
legacy of $800, from the death of the testator; and her coun- 
sel argues strenuously that she is entitled to it. We think 
otherwise. The general rule is, that when the time for the 
payment of a general legacy is fixed by the testator, it will 
not carry interest before that time; 2 Roper on Leg. p. 190, 
ch. 20, sec. 3. There is an admitted exception in the case of 
such a legacy toa child, or to one to whom the testator stands 
in loco parentis, who is otherwise unprovided for; 2 Rop. on 
Leg. p. 192, ch. 20, sec. 4. This exception is not made in fa- 
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vor of a grandchild of the testator, unless he stands in loco 
parentis to the legatee. See 2 Rop. on Leg. p. 202, ch. 20, sec. 
5, and the cases there cited. There is nothing in the present 
will, or in the facts stated in the pleadings, to show that the 
testator undertook to provide for the legatee as if she were 
his own child. It is mentioned as a fact, that her mother was 
dead, but nothing is said of her father, or whether he had 
made any provision for her. The testator does not call the le- 
gacy a portion, as was done in the case of Acherly v. Vernon, 
1 Peere Williams, 783, nor use any other expression to show 
that he had placed himself in the stead of the father of the 
legatee. The general rule, therefore, must prevail, and no in- 
terest can accrue on the legacy until it shall become due. 

7. and 8. The legatees of the slaves, respectively; are en- 
titled to their hires from the death of the testator. These le- 
gacies being specific, the legatees take them, upon the assent 
of the executor, with the profits which they have produced, 
just as they would be entitled to the interest on bonds given 
specifically. See Beasley v. Know, decided at this term, (an- 
te 1.) In ascertaining the shares, to which the widow is enti- 
tled, these slaves must be valued, as of the time of the settle- 
ment of the estate; Hunter v. Husted, Busb. Eq. Rep. 97. 

The parties may have a decree upon the principles herein 
atated. The costs must be paid out of the general assets of 
the estate. 


Per Curiam, Decree accordingly. 
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DANIEL LITTLE AND OTHERS against ARCHIBALD BUIE AND 
OTHERS. 


Half brothers and sisters, not of the blood of the purchasing ancestor, cannot 
take under the statute of descents; where, therefore, one died seized of land 
descended through his mother from her father, and left no issue, nor brother, 
nor sister, except half sisters, not of his mother’s blood, it was //eld that 
the father, surviving, took the inheritance ; Rev. Code, 38, sec. 6. 

Where a bill has parties plaintiff, having no interest in the questions set forth, 
the objection may be taken by demurrer. 

(McMichal v. Moore, 3 Jones’ Eq. 471, cited and approved.) 


Apprat from the Court of Equity of Robeson county. 


The bill was filed by Daniel Little and his children, Mar- 
garet Ann Virginia Little, Mary Caroline Little, and Eliza 
Jane Little, alleging that they are tenants in common with 
the defendants of a large body of land, which descended to 
the defendants, and Rebecca, the wife of the plaintiff, Daniel, 
from her father, Dan. Buie. The bill further alleges, that after 
the death of Daniel Buie, plaintiff’s wife, Rebecca, had one 
son, Daniel B. Little, and died; that the plaintiff then inter- 
married with one Mary Evans, by whom he had one daugh- 
ter, the plaintiff, Margrret Ann Virginia ; that after this, 
Daniel B. Little died in 1858, unmarried and without issue ; 
and, within a month of his death, the other plaintiffs, Mary 
Caroline and Eliza Jane, were born to the said Daniel Little 
and his wife, Mary. The bill sets forth, that the plaintiff, 
Daniel, is entitled to an estate by the curtesy in the land in 
question, and that the other plaintiffs, the half sisters of the 
said Daniel B. Little, are entitled to the reversion in fee. The 
prayer is fora partition. To this bill the defendants demurred. 

The cause was set down to be argued on the demurrer, and 
an argument, the Court below sustained the demurrer, from 
which the plaintiffs appealed. 


W. McL. Kay, for the plaintiffs. 
Person and Strange, for the defendants. 
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Manty, J. It is clear, upon the authority of the case of 
MeMichal v. Moore, 3 Jones’ Eq. Rep. 471, that the father, 
upon the death of his son, took his entire interest in the land 
in question, and the half sisters, not being of the blood of the 
transmitting ancestor took nothing. In making, therefore, 
the sisters parties complainant, there has been a misjoinder, 
for which defendants may demur. (See Story’s Eq. Ph 8. 
544, and the cases there cited.) 

The order below is aftirmed, the demurrer is sustained, and 
the bill dismissed without prejudice, but at the plaintiffs’ costs. 


Per Curiam, Decree accordingly. 





ROBERT F. MURPHY against WILEY B. JACKSON AND RICHARD 
WARREN. 


One creditor, secured in a deed of trust, cannot maintain a bill for an account 
of the fund without making all creditors who are preferred, and all in the 
same class with him, parties, either plaintiffs or defendants. 

Where a surety seeks to have his debt paid to the creditor out of some spe- 
cified fund, or by some other party than himself, such creditor is a necessary 
party to the bill. 

Aliter, where he has paid the debt, and is seeking to be reimbursed by the 
principal or co-surety. 

Where a bill alleged a fraudulent combimation between the maker of a deed of 
trust and one of the trustees therein named, and it was sought to set 
aside a preference given to such trustee, it was Held that the trustor, as 
well as the trustee, snould have been made a party. 


CavusE removed from the Court of Equity of Cumberland 
county. 

The bill alleges that, in the year 1854, one Matthew Sir- 
mans executed to the defendants, Jackson and Warren, a deed 
of trust of certain property therein mentioned, consisting of a 
stock of goods, household furniture, a wagon, and certain 
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debts and accounts due the said Matthew, in trust: First, to 
discharge a debt of about $90, due the estate of Henry Daw- 
son, whereon Randall Jackson and the defendant, Warren, 
were sureties. Then a debt of $500, owing by Sirmans to the 
said defendant, Richard Warren. Then to discharge two 
notes of $500 each, due to N. K. McDuffie. Then to pay a 
certain note of $700, due by Sirmans to Blaney Williams, or 
so much as would save the plaintiff harmless, he being one of 
the sureties thereon. 

The bill further alleges, that the two notes of $500, were 
originally due to a copartnership, consisting of said McDuffie 
and one Upchurch, and that on a settlement between them, 
the notes in question fell to the share of McDuffie, and that 
he endorsed them to the plaintiff, and that Sirmans paid all 
of one of these notes but $176, and that there is about $676 
due plaintiff on the two. 

The bill further alleges, that the debt, provided for in the 
second instance, in said deed of trust, had no existence, in fact, 
but was feigned and covinous. 

The bill further charges, that after the trustees took posses- 
sion of the goods conveyed, they permitted Sirmans to use 
and appropriate as much of them as he desired. 

The bill further charges, that the provision in the said deed, 
to secure him against loss on the debt, due Blaney Williams, 
has not been complied with, but that plaintiff has been sued 
on the same and a judgment obtained, and that the plaintiff 
will have at least half of the debt to pay, there being one 
other surety. 

The prayer is, that “ a decree be made in favor of the plain- 
tiff for $676,04, with interest and costs and charges, and for so 
much as will save him harmless, where he is surety for said 
Sirmans.” 

The defendants, in their answer state, that the $500 secur- 
ed to Warren in the deed of trust, is not fraudulent ; that the 
latter had become the surety for Sirmans, in sundry instances, 
to the amount of that sum, and that it becoming manifest he 
should have to pay these debts, it was agreed that he should 
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be considered as a creditor to that amount, and be indemni- 
fied in this provision. 

Nothing is said in the answer as to the two notes of $500, 
due to N. K. McDuffie, or the endorsement to the plaintiff, 
except that having paid the preferred debts, there was noth- 
ing in their hands to pay them, or any part of them. 

The defendants further say, that the plaintiff, previously to 
the filing of his bill, and previously to the judgment on Blaney 
Williams’ note, became insolvent and left the State ; that he 
paid nothing on that debt, but that it was satisfied by the sale 
of the property of one Dougald McPhail, who was co-surety 
with him. 

The defendants insist that all the creditors, who are prefer- 
red in the assignment made by Sirmans, as also, those 
sought to be postponed by this bill, to wit, N. K. McDuffie, 
Randall Jackson, and one James Harven, ought to have been 
made parties, and they ask the same advantage as if they had 
demurred. They deny all combination, &c. > 

The cause was set down to be heard on the bill and answer. 


W. McL. McKay, for the plaintiff. 
Neill McKay and Fowle, for the defendants. 


Pearson, C. J. The bill is badly drawn, and the cause 
being set for hearing on “ bill and answer” the case fails, as 
well in regard to the prodataas the allegata. It is defective in 
form and substance. In short, the plaintiff cannot have the re- 
lief asked for, without departing from so many of the estab- 
lished modes of proceeding in courts of equity, and violating 
so many clear principles, that we feel at a loss which ground 
to select as the basis of the decree dismissing the bill. 

The plaintiff seeks for an account of a fund, which the de- 
fendants either have, or ought to have received, as trustees, 
under a deed, executed by one Sirmans, and alleges that he 
is entitled to have one of the debts, therein enumerated, paid 
to him, and to be exonerated in respect to another, and also 
charges, that the deed was made by Sirmans, with an intent to 
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defraud creditors ; for that a supposed debt of five hundred 
dollars, secured to the defendant, Warren, who is one of the 
trustees, is feigned and covinous. 

1. The allegation that two notes, of $500 each, set out in 
the deed as payable to N. K. McDuffie, became the individ- 
ual property of the said McDuffie, in the settlement of the 
copartnership of McDuffie and one N. 8. Upchurch, and were 
endorsed by McDutftie to the plaintiff, is not admitted in the 
answer, and there is no proof in respect to it ; so, this part of 
the bill fails, and not only so, but the failure causes a fatal 
defect, for the want of parties ; for these two debts are to be 
paid before the debt in which the plaintiff is concerned as a 
surety, and consequently, McDuffie and Upchurch were ne- 
cessary parties. It is well settled, that one creditor, secured 
in a deed of trust, cannot maintain a bill for an account of 
the fund, without making all creditors, who are preferred, 
and all who are in the same class with him, parties, either as 
plaintifés or defendants ; Patton v. Bencini, 6 Ire. Eq. 204: 
Fisher v. Worth, Busb. Eq. 63. It is necessary to enforce 
this rule, to prevent a multiplicity of suits ; for, otherwise, the 
trustee might be subjected to as many suits as there are cred- 
itors ; and to protect the trustee; for an account taken in the 
suit of one, wonld not be evidence in the suit of another cred- 
itor, and so the trustee could never know when he was safe. 

2. Where a surety has paid the debt of his principal, he 
may proceed against him, or may subject a fund, which he 
has provided, without making the creditor a party ; but where 
the debt is unpaid, and the surety seeks for exoneration, there, 
as a matter of course, the creditor must be a party ; for the 
relief is not to have the amount paid to the surety, but to have 
it paid to the creditor, who is decreed to accept it in dis- 
charge of the liability. Our case furnishes an apt illustration 
of the principle. Sirmans is indebted to one Blaney Wil- 
liams, with the plaintiff, and one McPhail as his sureties. A 
fund is provided by Sirmans for the payment of the debt, or 
@ sufficient amount thereof to save the plaintiff harmless; the 
plaintiff is insolvent and has left the country. Now, is the 
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fund to be paid to him or to Williams? Indeed, he hardly 
has the face to ask for the money, but prays for something 
like it, in the shape of a decree, for so much as will save him 
harmless, in respect to his suretyship, when he does not allege 
that he has paid, or ever expects to pay one cent! It is aver- 
red, in the answer, that the whole debt has been paid by a 
sale of the property of McPhail. If so, he is entitled to be 
subrogated to the rights of the creditor, and ought to have 
been a party on account of the interest which he has in the 
fund. 

How far a creditor is at liberty to ask to have a deed of 
trust carried into execution, which he alleges was made with 
an intent to defraud creditors—whether he can claim under, 
and also against it, is a question into which we will not now 
enter, for, as a fraudulent combination is charged between 
the debtor and one of the trustees, it would seem both parties, 
to the alleged fraud, should be before the Court. But Sir- 
mans is a necessary party, on another ground ; he isycharged 
with having retained a large part of the trust fund, and it is 
admitted, in the bill, that he made a payment of several hun- 
dred dollars, on one of the notes secured in the trust, to wit, 
the note payable to McDuffie, after the creation of the trust. 
So, he is a necessary party in taking the account both in re- 
gard to items of charge and discharge. 


Per Curiam, Bill dismissed with costs. 
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JAMES T. ROPER AND OTHERS against JOHN W. ROPER AND 
OTHERS. 


The general rule, in the construction of wills is, that persons, described, as a 
class, take in the same way, as if each individual comprising the class, were 
called by his proper name; yet, where such a construction would have the 
effect to break up every division of the property that might be made under 
the will, and require a new one, whenever and as often as, a child might 
be born in any one of four families, (other phrases of the will also aiding 
the Court,) it was Held that the testator did not intend a division per captia, 


but per stirpes. 
Where a fund is given to a family of children, with a provision that each af- 


terborn child shall come in for a share, the Court ordered that as any one 
child may come of age, and claim his share, he shall give security to con- 
tribute pro rata to the share of any new participant that may be added to 


the class. 
Where a division of property is ordered by a will, the parties are entitled to 
have it made as soon after the death of the testator, as the executor is 


ready for a final settlement. 


CavusE removed from the Court of Equity of Richmond county. 

The questions in this case are presented by James T. Roper 
and Green D. Tyson, executors of the last will of Thomas 
Roper, who, for their protection, ask the advice of the Court. 
The clause of the will, upon which the main question arises, 
and which is residuary, is sufficiently recited in the opinion of 
the Court, and all the facts and other provisions of the will 
necessary to a proper elucidation of the case, appear in the 
opinion also. 

Cause set down for hearing upon bill, answers and exhibit. 


LR. H. Battle, for the plaintiff. 
Ashe, for the defendant. 


Bartix, J. The bill is filed by the plaintiffs, as executors 
of Thomas Roper, for the purpose of obtaining the advice of 
the Court, as to the proper construction of the 13th clause of 
the will of their testator. That clause is in the following 
words: “I will and direct that all cash in hand, &c., and 
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every other species or description of property, not other- 
wise divised or named in this will, that I may own, at my 
death, shall be divided equally among the following heirs :— 
my son John W. Roper, my grandson John T. Roper, Mourn- 
ing Capel’s, children that she has now, or may hereafter have, 
Nancy Tyson’s children, that she has now, or may have here- 
after, Martha Gay’s children, that she has now or may here- 
after have. James T. Roper’s children that he has now, or 
may have hereafter, each one to share an equal proportion, 
share and share alike.” 

The first, and main question is, do the children of the testa- 
tator’s three daughters and those of his son James, take per 
capita, with his son John W. Roper, and his grandson John 
T. Roper? Or do the legatees mentioned in this clause take 
per stirpes ? ’ 

The general rule, in bequests of this kind is, that the per- 
sons described in a class, take in the same way as if each in- 
dividual composing the class, were called by his proper name, 
and, therefore, that each takes a share with the other persons 
named, among whom the division is to be made. This is 
clearly shown by the cases of WVorthey v. Strange, 1 Peer Wil- 
liams, 340; Blackler v. Webb, 2 Ibid, 383; Ward v. Stowe, 2 
Dev. Eq. 509; Bryant v. Scott, 2 Dev. and Bat. Eq. 155, to 
which the plaintiffs counsel has referred us. But, there is an 
exception to the general rule, quite as well established as the 
rule itself: that if there be any thing in the will indicative of 
the intention of the testator, that the persons described in a 
class shall take as a unit, then the division shall be per stirpes, 
and not per capita. See Bivens v. Phifer, 2 Jones’ Rep. 
436, where most, if not all the preceding cases in this State, 
on the sudject, are referred to, and see, also, the subsequent 
ease of Lowe v- Carter, 2 Jones’ Eq. 377; Gilliam v. Under- 
wood, 3 Jones’ Eq. 100, and Lockhart v. Lockhart, Ibid, 205. 
The only inquiry in the case now before us, then, is, whether 
the will affords any indication of the testator’s intention that 
the division, which he has directed, shall be per stirpes, instead 
of per capita, and we are clearly of opinion that there is.— 

“ae 
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The clause in question, it will be perceived, not only provides 
for the existing children of the three daughters of the testa- 
tor, and of his son James, but, also, for such as they might have 
at any time thereafter. Such a provision, it is competent for 
a testator to make, as we have recently decided in Shull v. 
Johnson, 2 Jones’ Eq. 202, and Shinn v. Motley, 3 Jones’ Eq. 
490. If then, a division is to be made per capita between 
the children of the daughters, and of the son James, and the 
son John W. Roper, and grandson, John T. Roper, the respec- 
tive shares of the two latter, would be altered and diminished 
with the birth of each after-born child of the testator’s daugh- 
ters and son James. Such a result would be very inconven- 
ient, and could have hardly been in the contemplation of the 
testator. He might very well intend, and no doubt did in- 
tend that the shares to which each family of children should 
be entitled, should be distributed among all the children whom 
their respective mothers or fathers, might have at any time, 
during their lives, which would, of course, cause those shares 
to vary as each successive child came into being. In every 
family the amount which any child may reasonably expect 
from the bounty of his parents, is necessarily diminished with 
the increase of the numbers of his or her brothers and sisters, 
and in the same way, a fund which a testator may bestow up- 
on a class of persons, each of whom will be equally near to 
him in blood or affection, may very properly be so given as 
to be subject to a new division, as the class is enlarged by the 
by the birth of other children. The inconvenience of such 
an arrangement, is the necessary consequence of a provision 
by means of a common fund for after-born children. If con- 
fined as to each share, fo a single family, the inconvenience 
will not be very great, but if it be extended to a number of 
persons and families, all of whom are to be affected by the 
coming into existence of a new participant of the fund, it will 
be almost intolerable, and the Court must suppose that no tes- 
tator intended it, unless the language of his will is too plain 
to admit of any other interpretation. In the present case, we 
think the clause of the will which raises the difficulty, does 
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admit of another interpretation, which is quite as consistent with 
the letter, and much more in accordance with the spirit, of the 
language which the testator has employed to express his inten- 
tion. The property mentioned in the clause, is directed to be 
“divided equally among the following heirs.” The question is, 
what is meant by the word “heirs;” for it is manifest that the 
expression “each one to share one equal proportion, share and 
share alike,” refers to “each one” of those whom the testa- 
tor calls “heirs.” We cannot say that the meaning of the 
term “heirs,” is clear of doubt, but we are of opinion that 
the strong probability is that the testator intended, by the use 
of that term, to signify that John W. Roper was one heir, his 
grandson, John T. Roper, was a second heir, the children of 
his daughter, Mourning Capel, were together a third heir, in 
the place and stead of their mother, and so on. We the more 
readily adopt this construction, because the testator takes no- 
tice, in other parts of his will, that his three daughters, Mourn- 
ing Capel, Nancy Tyson, and Martha Gay, and his son James 
were alive, and he would more properly have called them 
“his heirs” if he had not preferred to give the property men- 
tioned in the 13th clause to their children, instead of to 
them. The grandchildren, could, in no sense, be heirs to 
the testator, during the lives of their mothers and fathers, but 
the testator could, without any great impropriety, call them 
so, when he substituted them in the place of their pa- 
rents. But in doing this, he would necessarily mean that each 
class of children should represent the respective mothers and 
father, and take what each mother and father would have 
done, had the property been given to them instead of their 
children. The conclusion is, that the division directed by the 
clause in question, must be per stirpes, and not per capita. 

The main question upon which the executors desire the in- 
struction of the Court, being thus settled, there is no difficul- 
ty in disposing of the others: 

No time for the division being fixed by the will, the parties 
were entitled to have had it made as soon after the death of 
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the testator, as the executors were ready to make a final settle- 
ment of the estate. 

The shares to which the children of the daughters and son 
James are respectively entitled, may be paid over to their re- 
spective guardians. The share of each class will be subject 
to division among the children born, or to be born. Whén 
any child of a class shall come of age, and demand his share, 
he may be required to give security for refunding,‘if the birth 
of another child, in his class, shall render it necessary. 


Per Curram, Decree accordingly. 








CHARLOTTE SHEPARD, Zecutriz of ALFRED SHEPARD against 
ELIZA WRIGHT AND OTHERS. 


Where a testator having seven daughters, provided for one by name, and 
then directed that the residue of his estate should be divided into nine equal 
parts, three of which were to go to his three sons, and the other six parts 
to be allotted to his daughters, it was Held, that the meaning of the testa- 
tor was, that each of the six daughters, remaining to be provided for, should 
have one of the six remaining equal parts. 


Cause removed from the Court of Equity of New Hanover 
county. 

The bill is filed by Charlotte Shepard, the executrix of Al- 
fred Shepard, praying a construction of his will, for her guid- 
ance and protection. The part of the will, immediately in 
question, is as follows: “I give and bequeath to my friend, 
Joseph M. Foy, of the county of New Hanover aforesaid, the 
following negro slaves, viz: Judy and child, Gould and Abel, 
to have and to hold the said slaves in trust, nevertheless, for 
the sole and separate use of my daughter, Eliza, the wife of 
John B. Wright during her life, and after her death, for the 
use and benefit of such child or children, as she may leave 
surviving her; and I further will and desire, that after the 
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negroes hereinbefore bequeathed to my wife and the said 
Joseph M. Foy, trustee as aforesaid, for my daughter, Eliza, 
shall have been taken and received by them respectively, 
that the rest and residue of my said negroes shall be divided 
into.nine equal parts, of which my sons, George E., Joseph 
C., and Thomas A., shall be entitled to, and receive one share, 
each, and the remaining six shares, which shall be allotted to 
my daughters, I give and bequeath to my friend, Joseph M. 
Foy, to have and to hold the said slaves, in trust, however, 
for the sole and separate use of my said daughters, according 
to the allotment aforesaid.” Besides his daughter, Eliza 
Wright, named in the foregoing clause, the testator left six 
other daughters, to wit, Caroline Shepard, Charlotte Shepard, 
Margaret McKimmon, Fanny McAllister, Mary Nixon and 
Henrietta Coflield. 

The executrix sets forth, that she has delivered to Foy, the 
trustee, for the use of Mrs. Wright, the four slaves, Judy and 
her child and Gould and Abel ; and that after taking out her 
own part, given by a former clause of the will, she delivered 
three shares of the residue to the testator’s three sons, and the 
remaining six shares of the slaves belonging to the estate to the 
trustee, that they might be divided off among the six daugh- 
ters, excluding Mrs. Wright, who was not considered by her as 
entitled to any further share of the said slaves. The executrix 
states that Mrs. Wright contends, that she is not only entitled 
to the use of the four slaves, given in the first instance, but also 
to ashare of the remainingsix shares, after taking out the three 
shares of her brothers. This is objected to by the six daugh- 
ters unprovided for, and to save herself from the danger of 
loss, from a wrong view of the subject, she calls upon the par- 
ties to appear and litigate the matter before the Court of 
Equity. The defendants all answered. Eliza Wright insists 
upon the construction of her father’s will, which will let her 
in for a part of the six shares, while all the others acquiesce 
in the view taken of the matter by the executrix, and so in- 
sist before this Court. 
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Fowle and W. A. Wright, for the plaintiff. 
Person, for the defendants. 


Manty, J. It will be perceived by a reference to the will, 
that the testator makes provision for a widow and ten chil- 
dren—three males and seven females. 

In making a disposition of his slaves, he gives a lot specifi- 
cally his wife, with remainder over. 

He then gives a specific legacy for the sole and separate 
use of his daughter, Eliza Wright, of four slaves, with limita- 
tion for life, and remainder over. 

The testator next directs, that after the santien parcels 
allotted to his wife and daughter, Eliza, shall have been taken 
out from the whole, the residue shall be divided into nine 
parts; three of which shall be the property of his three boys, 
respectively, and the other six be allotted to his daughters, 
and these six lots are also secured for the sole and separate 
use of his said daughters. 

It is obvions, the testator intended to confine this last be- 
quest to six daughters, and it seems equally clear, that the 
siz were those for whom he had made no immediate provi- 
sion in the previous part of his will. 

It is not practicable to distribute six lots among seven per- 
sons, and preserve the distinetive character of the lots. 

And, if the testator had intended to give Eliza (for whom 
he had just made a provision) a share with the others 
of the residue, he would have provided the requisite number 
of lots by consolidating and re-dividing. 

The construction contended for by Eliza Wright, one of the 
legatees of the will, is, therefore, manifestly erroneous, and 
the true construction declared to be in accordance with the 
views and action of the executrix ; that is to say: the six re- 
maining lots of the residue of the slaves, should be distribu- 
ted to the six daughters, viz., Caroline, Charlotte, Margaret, 
Fanny, Mary and Henrietta, and be held by the trustee, nam- 
ed in the will, for them in conformity with the trust created. 


Per Ccrtam, Decree accordingly. 
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MARK JONES against DAVIDSON A. UNDERWOOD, Administrator 
of F. LOCKE. 


Where the plaintiff alleged that a certain note to a bank, purporting to be 
the note of a another (since insolvent) with the plaintiff and defendant as 
sureties, was fraudulently misrepresented to him by the defendant, (he be- 
ing illiterate) and he was made to believe that it was the defendant’s note, 
as principal, with such third person and himself as sureties, and that he signed 
it under that belief; the fact, that the plaintiff had sued the defendant, in a 
suit at law, for contribution as a co-surety and got judgment, taken in con- 
nection with the form of the note, and the pointed evidence of the sub- 
scribing witness, contradicting the whole equity, were Held to be prepon- 
derate against two witnesses sustaining it. 


Cause removed from the Court of Equity of Stanly county. 
On the 15th of November, 1852, the following note was 
executed by the parties thereunto signed, viz : 


“ Sarispury, 15th November, 1852. 

“Ninety days after date, we, H. D. Kendall, as principal, 
and Francis Locke and Mark Jones, as securities, promise to 
pay D. A. Davis or order twelve hundred dollars, for value 
received, negotiable and payable at the Salisbury branch of 
the bank of Cape Fear.” Signed by 

H. D. Kenna, 
F. Locke, 
his 

B. W. Simmons, witness Marx X Jongs, 

as to M. Jones. mark. 

Kendall, the principal, named above, became insolvent after 
the note was made, and suit having been brought by the bank, 
judgment was obtained, and the whole amount collected off 
of Jones. 

This suit is brought by the plaintiff, Jones, alleging that 
shortly before the signing of this note, he had signed another 
for $1300, payable to the same Bank, in which Francis Locke 
was principal, and H. D. Kendall and himself sureties; that 
Locke came to him, in company with the subscribing witness, 
B. W. Simmons, and told him that the former note, which he 
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produced, had been offered at the bank and rejected, because 
it was for too great asum by one hundred dollars ; that he 
wished him to sign this, which was for a hundred dollars less 
than the other; that the note was not read to him, but the 
plaintiff being illiterate, asked Locke the purport of the note, 
who assured him, that it was just like the other which he had 
signed ; that he asked Simmons, when he was about to sign 
it, “if it was just like the first,” who replied, that it was for a 
hundred dollars less. That having confidence in Locke, and 
believing his assurance, that he was becoming his surety in 
the said note, confirmed, as he understood it, by the reply of 
Simmons, he put his name to it ; that he believed Kendall was 
then in failing circumstances, and he would not have gone 
his surety for any amount; that a fraud was practiced upon 
him in the transaction by the misrepresentation of iaGeane 
the evasion of Simmons. 

The prayer of the bill is, that the defendant, as the ution 
representative of Locke, (who has since died) may make good 
to him the amount he has paid on account of said note. The 
bill states, by way of anticipation, that after the death of 
Locke, the plaintiff sued the defendant in a court of law, al- 
leging that he was the joint surety of Locke in the note afore- 
said, and recovered judgment for one half of the sum paid by 
him in bank; that he thus brought suit, at law, because he 
was advised he could not recover the whole sum, but he 
avers that he has not taken out execution on that judgment. 
nor has he received any thing from Locke’s estate on that 
account. 

The defendant answered, that he had no ‘personal knowl- 
edge of the transaction, but upon the faith of what his intes- 
tate told him, and also from what he had learned from Sim- 
mons, he was satisfied Jones knew well that he was signing 
as the surety of Kendall. He insists upon plaintiff’s own 
version of the transaction as alleged in the Court of law. 

B. W. Simmons testifies to the affair as stated in the an- 
swer. He says that the note-was read to the plaintiff three, 
four, or five times; that Jones hesitated abont signing as sure- 
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ty for Kendall, but was willing to sign for Locke ; that Locke 
told him Kendall was good, and that there was no danger in 
being his surety, and being thus persuaded, he did, with a 
full knowledge of its nature, execute the note in question, 
and he witnessed it. The witness further stated, that he un- 
derstood from both parties, that Locke and Mark Jones had 
signed a note for H. D. Kendall, at the bank of Salisbury, for 
$1000, which had been sued on, and that the note, in ques- 
tion, was to take up and satisfy the said note in suit. The 
only other persons present at the transaction, were Turner 
Ingram and his wife. These two persons testified, that the 
note was not read to Jones, but he was told, by both Locke 
and Simmons, that it was like the other note. There was ev- 
idence as to the character of Simmons, the most of which, 
pronounced his character good, but all said he was addicted 
to the excessive use of ardent spirits. Some of them said, 
however, that about the time of this transaction, he had been 
sober for a year or two. 


Kelly, Ashe and Dargan, for the plaintiff. 
Osborne, for the defendant. 


Manty, J. This case has received from the Court the con- 
sideration, which its importance, in a pecuniary point of view, 
merits, and our conclusion is against the plaintiff’s right to 
relief in this Court. 

The equity of the bill rests upon the allegation, that the 
complainant was surety for the defendant’s intestate upon a 
certain note to the bank of Salisbury. 

In the first place, it is to be remarked, the contents of the 
note show the contrary, and it is but reasonable to require of 
complainant to take the laboring oar in explaining this pre- 
sumption against him. 

There were present at the transaction, according to plain- 
tiff’s testimony, the parties, Benj. W. Simmons and Turner 
Ingram and wife. Ingram and wife depose that the note was 
not read, but complainant was told, by both Locke and Sim- 
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mons, that it was like a former note, in which Locke was prin- 
cipal and Jones surety. 

On the other hand, Simmons, who was called upon to be 
the subscribing witness to the note, says, that it was read re- 
peatedly; that Jones’ objections to signing it, in the condi- 
tion it was, were discussed and finally abondoned by him, and 
that he understood perfectly, he was becoming surety for 
Kendall and not for Locke. 

Added to this presumptive and direct proof against the al- 
legation of the bill, is the institution of a suit, at law, by 
Jones against Locke’s administrator for contribution, as from 
a co-surety, which has much force, as a matter of record, 
against the equity of the bill. 

The other proofs, as that of Waller, upon thesubject of Locke’s 
admission, and of divers witnesses, as to the character of 
Simmons, we regard as of little weight. 

Upon the whole, we think the preponderance of testimony 
is decidedly against the equity of the bill, and it is, therefore, 
dismissed with costs. 


Per Curram, Bill dismissed. 





DAVID JONES against CALEB F. HALL AND OTHERS. 


Where a father made a deed of gift of a negro child to his son, who was also 
a child, and after eight years, during which time both remained under the 
control of the donor, sold and conveyed the slave to another for half its 
value, it was Held that the latter had no ground in Equity to have the gift 
set aside, and the donee declared a trustee for his use. 


CavseE removed from the Court of Equity of Jones county. 
The defendant, Drury Hall, on the 16th of July, 1847, made 
a deed of gift to his son, Caleb F. Hall, of a negro slave 
Mack, and the same being duly attested, he immediately ac- 
knowledged and had it registered in the county of Duplin, 
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where he lived. His said son, as well as the slave, Mack, 
were quite young, both remained with the donor as mem- 
bers of the family. Afterwards, the said Drury with his fa- 
mily, removed to the county of Jones, into the neighborhood 
where the plaintiff lived, and sold and delivered the said slave, 
Mack, to the plaintiff, for the sum of $375, making a bill of 
sale for the title. It appears from the evidence, that the slave 
at this time, was worth six or seven hundred dollars. 

The plaintiff alleges in his bill, that this deed of gift was 
intended to defraud him, or some other person; that it was 
not known in the part of Duplin county whence Hall had re- 
moved, nor was it known in the neighborhood to which he re- 
moved, and where the latter transaction~took place; that so 
far from this, the said Drury always represented himself as 
the undisputed owner of the slave. 

The prayer of the bill is, that the deed of gift be delivered 
up to be cancelled—the defendant Caleb be declared a trustee 
for his benefit; and for general relief. 

The defendant Drury Hall, answered, denying that he had 
practiced, or had intended to practice any fraud on the plain- 
tiff, or any one else; that the deed of gift was notorions, not 
only at Duplin court-house, where it was registered immedi- 
ately after it was made, butin his neighborhood, in that coun- 
ty, and when he removed to Jones, it became known in that 
county, and particularly to the plaintiff who took pains to en- 
quire into the defendant Drury’s title, before concluding the 
trade with him, and finally determined, as he said, to risk 
$375 on the event, and that this sum was not more than half 
the value of the slave. He explains the circumstance of his 
remaining in possession of the slave, by the faet that both his 
son, the donee, and the slave, Mack, were very young at the 
time of the gift, and were obliged to remain in his family, 
and under his control. The other defendants answer, and de- 
ny all combination, &c. Replication and commission and 
proofs taken, which are sufficiently adverted to in the opinion 
of the Court. 
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McRae and Green, for the plaintiff. 
J. NV. Washington, for the defendants. 


Pearson, C. J. The deed of gift, which was duly register- 
ed, vested the title of the slave in the defendant, Caleb F. 
Hall. For the purpose of setting this deed aside, or of con- 
verting the said Caleb into a trustee, the plaintiff alleges that 
he afterwards bought the slave from the defendant, Drury Hall, 
for a valuable consideration, and that the deed of gift was ex- 
ecuted by the said Drury Hall, with an intent to defraud the 
plaintiff. The case does not come within the provisions of 
the 27th Elizabeth, for the protection of subsequent purchas- 
ers; that statute being confined to land, and if we suppose 
that equity will protect a subsequent purchaser of a slave, for 
valuable consideration, against a prior voluntary conveyance 
which was executed in contemplation of such subsequent sale, 
the proof in the case fails to support the allegation that the 
deed of gift, in this instance, was made in contemplation, of 
the sale to the plaintiff. Eight years intervened between the 
gift and the sale. This excludes the inference that the one 
was made in contemplation of the other, and the circumstance, 
that the slave continued in the possession of the donor, is ful- 
ly accounted for by the fact that the son was of very tender 
years, and lived with his father, and the slave, who was also 
a mere child—too young to be hired out, lived there also.— 
Upon the whole evidence, we are satisfied, that at the date of 
the deed of gift, it was not in the contemplation of the donor 
to defraud the plaintiff, or any other subsequent purchaser, 
and as the deed was duly registered, we can only ac- 
count for his afterwards being able to cheat the plaintiff, by 
the fact of his offering to sell the slave for about one half of 
his value—the consideration paid being $375, and the value, 
according to the testimony, some six or seven hundred dol- 
lars. So, it was the misfortune of the plaintiff to have been 
lured into a speculation without taking the pains to prosecute 
the enquiry which ought have been suggested by the very 
low sum for which the defendant, Drury, was willing to sell. 
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However this may be, there is nothing to affect the conscience 
of the donee, Caleb F. Hall, and no ground upon which, in 
Equity, he can be decreed to give up his title to the plaintiff. 

The bill must be dismissed, but without costs as to Drury 
Hall. The other defendants are entitled to costs. 


Per Curiam, Bill dismissed. 








DANIEL McDIARMID AND OTHERS against JOSEPH McMILLAN. 


An entry of a tract of land, as being “in Richmond county, on the south 
side of Muddy creek, beginning at or near the ford of the creek, where the 
Rockingham road crosses,” without any further indications of its locality, 
was Held to be too vague and uncertain, to give it priority as to an individ- 
ual claiming under another entry and grant. 


CavsE removed from the Court of Equity of Richmond county. 

In the year 1850, the defendant made an entry of a tract of 
land, (a part of which is that in controversy,) which he had 
surveyed in February, 1851, and, in January, 1853, he paid 
the purchase money, and took a grant from the State. Short- 
ly after obtaining the grant, the defendant entered into pos- 
session, and had the same in possession at the time the plain- 
tiff’s bill was filed. 

In December, 1852, the plaintiffs made eight entries of 
land in the same vicinity, the first of which is as follows :— 
“Daniel McDiarmid and Daniel Turner, enter six hundred 
and forty acres of land in Richmond county, on the south side 
of Big Muddy creek, beginning at, or near the ford of the 
creek where the Rockingham road crosses.” The seven other 
entries are described as “adjoining the first and each other.” 
On the 27th of November, 1854, they caused these entries to 
be surveyed, and on the 27th of December, in the same year, 
they paid the purchase money and took out a grant, embrac- 
ing the said eight entries, and covering a part of the land 
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contained in the above mentioned grant of the defendant.— 
The plaintiffs insist in their bill, that the defendant’s entry 
having lapsed, became void as to their junior entry, and that 
the grant which he obtained thereon, was of no validity in equi- 
ty, and they pray that the defendant shall convey to them the 
title to so much of the premises as is covered by their grant, 
and also included in his grant. 

The defendant, in his answer, alleges that the lands in con- 
troversy, had been granted previously to one Alexander Me- 
Millan, and to one David Allison, and that it was not subject 
to entry when the plaintiff made his entry, and that his grant, 
founded thereon, cannot be upheld in equity. There are sev- 
eral other matters urged against the plaintiff’s equity, and, in 
support of defendant's title, but, as the opinion of the Court 
is based on a consideration altogether independent of these 
views, it is deemed unnecessary to notice them, or the testi- 
mony put in by both sides, in relation to them. 


McKay and Kelly, for the plaintifis. 
Ashe, for the defendant. 


Pearson, C. J. The plaintiffs are not entitled to relief, be- 
cause their entries are too vague to amount to notice, or give 
them any priority; Monroe v. McCormick, 6 Ired. Eq. 85, is 
decisive. In that case, which is founded upon //arris v. Hw- 
ing, 1 Dev. and Bat. Eq. 369; Johnston v. Shelton, 4 Ired. Eq. 
85, it is held “‘where one makes an entry so vague as not to 
identify the land, such entry does not amount to notice, and 
does not give any priority of right, as against another indi- 
vidual who makes an entry, has it surveyed, and takes out a 
grant. By a liberal construction of the law, such entries are 
not void as against the State. It is not material to the State 
what vacant land is granted; but such entries are not allowed 
to interfere with the rights of other citizens, and are not sus- 
ceptible of being notice to any one, because they have no 
identity. It would be taking advantage of his own wrong, 
for one to make a vague entry, and afterwards, take from an- 
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other, land which he had, in the mean time, entered and paid 
for.” “Where an entry is vague, it acquires no priority until 
it is made certain by a survey. The good sense of this prin- 
ciple will strike every one as soon as it is suggested.” 

The first entry of the plaintiffs, on which the other seven 
turn as a point, is in these words, “ Daniel McDiarmid and 
Daniel Turner, enter 640 acres of land, in Richmond county, 
on the south side of Big Muddy creek, beginning at or near 
the ford of the creek, where the Rockingham road crosses.” 
Admit that this reference to “the ford,” on the creek, fixes a 
point to begin at, with sufficient certainty, what course is then 
to be taken? up or down the creek? if off from it, at what 
angle? what shape is the land to lie in? a square? a parallel- 
ogram? or some irregular figure? No adjacent tracts are call- 
ed for, and nothing whatever whereby it can be made certain. 
If this conclusion required authority, it is furnished by the 
case of Johnston v. Shelton, supra. There the description 
was “640 acres of land beginning on the line dividing the 
counties of Haywood and Macon, at a point at, or near, 
Lowe’s Bear-pen, on the Hlog-back Mountain, and running va- 
rious courses for compliment,” and the Court admitting that 
the reference to Lowe’s Bear-pen, on the Hog-back mountain, 
in the dividing line of the two counties, fixed a point to be- 
gin, with sufficient certainty, held the entry to be too vague, 
“for it cannot be told whether the land is to be laid off by 
running east or west on the county line, nor how far in either 
direction, neither by course or distance, or natural objects, or 
other lines, or any other thing.” 

Horton v. Cook, 1 Jones’ Eq. 272, was cited for the plain- 
tiffs. That case, however, is distinguished from the cases ci- 
ted above, in the opinion of the Court, on the ground, that 
the beginning corner was fixed at a certain tree, in a certain 
line of another tract, and “it mentions the head waters of the 
creek on which, and the tracts of land, belonging to other per- 
sons, between which it is located.” 

Without reference to the other questions, raised by the 
pleadings, we are of opinion that the bill must be dismissed, 
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because of the vagueness and uncertainty of the plaintffs’ 
entries. 


Per Curtam, Bill dismissed. 





JOHN H. NELSON, Zeecutor, against JOHN J. HALL AND OTHERS. 


Where a testator ordered his executor to loan out a certain fund, directed to 
be raised upon his estate, and the interest applied to the support and edu- 
cation of his children, and a portion of the fund was lost by the insolvency 
of the parties to whom it was loaned, which insolvency occurred so sud- 
denly, that the debt could not be saved by the exercise of ordinary care, 
it was Held that such loss ought not to be put upon the executor. 

Executors are not held responsible as insurers; good faith and ordinary care 
is all that is required of them. 


Cause removed from the Court of Equity of Craven county. 
Josephus Hall, possessed of a large real and personal estate, 
made his will, and died in the year 1843, and appointed the 
plaintiff, John H. Nelson, his executor, who files this bill for 
a settlement of the estate, and for the direction of the Court 
of Equity upon certain questions of difficulty growing out of 
the said will. The first clause of this will, is as follows: 
*T leave all my perishable estate (except such as shall be dis- 
posed of in the following clauses of this will) to be sold by my 
executor, together with my schooner, ‘ the Samuel Hyman,’ 
and the proceeds of such sales, together with the proceeds of 
the negro hiye, and all moneyed interest, (not especially or 
otherwise disposed of in this will) to constitute a fund, and to be 
kept at interest in good bonds to my executor, for the education 
and support of ali my children.” In pursuance of this diree- 
tion, there were notes, bearing interest, held by the executor, 
on sundry persons, amongst others, a note on John Black- 
well, James C. Justice, and William P. Moore, for $1086,79, 
and another, on the same parties, for $659, also a note on B. 
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Oliver and W. P. Moore, for $50. The several parties to 
these larger notes, made assignments for the security of their 
creditors, and were taken in and provided for in such assign- 
ments, but the assets falling short, only 75 per cent. of princi- 
pal and interest was made on the same. So that twenty-five 
per cent. of these notes was lost, and the $50 note entirely 
lost by the sudden bankruptcy of the parties. In the account 
taken by the commissioner, Mr. Roberts, he only charged the 
executor with the sum realised, and did not charge him with 
the $50 note. Exceptions were taken to the report on this 
acoount. The evidence taken as to the sudden and unexpect- 
ed failure of the parties to these notes, also as to that of $50, 
are sufficiently noticed in the opinion of the Court. There 
were several questions submitted in the pleadings, but it is 
not deemed necessary to notice them here, as they are treated 
of in the opinion of the Court. The chief questions, in this 
Court, were upon the exceptions to the commissioner’s report. 


J. W. Bryan, for the plaintiff. 
No counsel appeared for the defendants in this Court. 


Manty, J. The purpose of this bill, is to settle the estate 
of Josephus Hall, deceased, to ascertain the balance in the 
hands of the executor, who is complainant, and to procure 
from this Court a declaration of rights, in respect to the prin- 
cipal legatees, the children. The most of the questions raised 
as these rights are merely speculative, and relate to certain 
limitations over to the survivor or survivors, in case any or 
either of them shall die. As they are all living, it will be 
improper for us to anticipate the event of death, and adjudi- 
cate the rights which may spring up out of it. The contin- 
gency, upon which the questions will become practical and 
necessary to be decided, will probably happen in the day of 
our successors. 

It was referred to the clerk and master in the Court below, 
to take an account of the fund belonging the estate. This 
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account has been taken and reported, and two exceptions are 
filed to the same. 

First. The allowance of twenty-five per cent. discount up- 
on two notes of Blackwell, Justice, and Moore, the one for 
$1086 ; the other for $659. 

Secondly. The total loss of a note of Oliver and Moore for 
$50. 

This is part of a fund which the testator has directed shall 
be kept at interest, upon good bonds, for the education and 
support of all his children. The notes in question, were taken 
and kept by the executor in the management of this fund, 
and became uncollectable by the bankruptcy of the parties. 

We have considered the evidence relating to the matter of 
the exceptions, and especially to the sudden and unexpected 
character of these bankruptcies, and conclude the executor is 
not liable to make good these losses. All the witnesses, ex- 
amined, concur, that the failures of Blackwell, Justice and 
Moore, were a surprise to the community in whieh they resi- 
ded; that they were possessed of large resources, were transact- 
ing extensive business, and were held in the highest grade of 
credit down to the day of their respective assignments for the 
payment of debts. The failure of Oliver, who was the princi- 
pal in the small note of $50, took place about five months be- 
fore Moore’s, who was the surety. This, if the debt had been 
larger, or the standing of the surety less unquestionable, might 
have been sufficient to put the executor on his guard, and in- 
duce him to seek other security, but under the circumstances, 
we think it was not. Such losses as have occurred in the 
management of this fund, are incidental to investments of a 
similar kind, in all communities. They happen even to the 
most vigilant, and must happen oftener to those who exert 
only ordinary caution, and this last is the grade of care to 
which an executor is bound. Executors should not be held 
responsible as insurers; all that a sound public policy re- 
quires, is, that they shall act in good faith, and use ordinary 
care. The proofs satisfy us that there has been no want of 
these, and we, therefore, conclude, the executor is not liable. 
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It seems, from the pleadings and proofs, that one of the 
daughters, Eliza Jane, has arrived at the age of eighteen years, 
and the will provides, that all ‘the common-stock property, 
not specifically bequeathed, shall be kept by the executor, 
and when the son, John H., arrives at the age of twenty-one 
years, he is to have his distributive share. When Eliza Jane 
arrives at eighteen or marries, she shall receive her share of 
the balance, and Josephine, in like manner, to take the residue 3 
and in case of the death of any of the said children, the sur- 
vivors or survivor to be entitled to the interest of such de- 
ceased child, &c. Eliza Jane, having arrived at the age, de- 
signated by the testator, is clearly entitled, we think, to have 
her share allotted to her. 

This is a response to the first enquiry, which we have been 
invoked to answer in regard to the construction of the will. 
Other enquiries, we have already stated, it is not expedient 
or proper for us to answer, for the reason, that they depend 
upon what we hope, are remote events, which it may never be 
our lot to witness. 

Let a decree be drawn in this case overruling the excep- 
tions, and confirming the reported account of the master, in 
all respects, and declaring it to be the opinion of the Court, 
that Eliza Jane Hall, is now entitled to have her share of the 
estate, remaining on hand, and belonging to the children, al- 
lotted to her in severalty. 

Let the costs be paid out of the funds in the hands of the 
executor. 


PER Curiam, Decree accordingly. 
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SAMUEL WEBBER AND WIFE against BENJAMIN TAYLOR, 


Where a party who had passed a tract of land by deed, absolute on its face, 
seeks to have a reconveyance upon the ground that the conveyance was 
intended as a security for money loaned, and the land had been twice con- 
veyed, subsequently, with notice of the plaintiff’s equity, it was Held that 
the first and second purchasers, as well as the third, were necessary parties, 

The objection of a want of parties, does not necessarily require the Court to 
dismiss the bill, but it may be ordered to stand over, with leave to the 
plaintiff to amend his bill. 


Cause removed from the Court of Equity of Greene county. 

This case was before the Court at December Term, 1854, (2 
Jones’ Eq. 9,) and the facts are there stated with sufficient 
fullness to enable the reader to obtain whatever may be deem- 
ed necessary to a fuller understanding of the case than is fur- 
nished in the opinion of the Court at this term. 


No counsel appeared for the plaintiffs in this Court. 
Donnell and Warren, for the defendants. 


Barrie, J. The main allegations of the bill upon which 
the plaintiffs seek a reconveyance of the land in question from 
the defendant, are that the land was conveyed by a deed ab- 
solute in its terms, to one Edward Carman, but was intended 
as a mere security for a small debt, which was due to him; 
that afterwards, one Thomas Moore, paid the debt to Carman, 
amounting only to the small sum of $30, and took from him 
an absolute deed for the land, upon the express understanding, 
however, that he was to hold it for the separate use of the feme 
plaintiff, and her children, upon being repaid the money 
which he had advanced; that subsequently, the plaintiffs ten- 
dered him the amount due, which he refused to receive unless 
they would also pay a debt of about $50, which he alleged 
was due from the plaintiff, Samuel Webber, and that he after. 
wards sold the land to the defendant, but that the defendant 
at the time of his purchase, had full notice of the plaintiffs’ 
equity. The prayer is, that the deeds to Carman and Moore 
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may be declared void, and that the defendant may be com- 
pelled, by a decree of the Court, to convey the land to the se- 
parate use of the feme and her children. Carman and Moore 
are not made parties to the suit, and there is no offer to pay 
to them, or either of them, or to the defendant Taylor, the 
debt which the plaintiffs admit that they owed, first to Car- 
man, and then to Moore, and for which the land was to be a 
security. 

The defendant, in his answer, insists that he purchased bona 
fide for a fair price, and without any notice of the claims of 
the plaintiffs, though he admits that he knew they were in the 
actual possession of the land, thinking, however, that they 
were there as the mere tenants at will of his vendor. 

It is much to be regretted, that in the present state of the 
pleadings, the cause cannot be heard on its merits. It is ob- 
vious that the plaintiffs cannot have a reconveyance of the 
land, except upon the footing of treating their conveyance to 
Carman, as a mortgage, which was assigned successively to 
Moore and the defendant. In that view, Carman and Moore 
are necessary parties, in order to have the debt due them as- 
certained, and to make them contributory to the defendant in 
the event of a decree against him; and there should be an of- 
fer on the part of the plaintiffs to pay it; @uthrie v. Sorrell, 
6 Ired. Eq. 13; 1 Daniel’s Ch. Prac. 329. 

The objection, for the want of parties, does not necessarily 
require us to dismiss the bill, but we may order it to stand 
over, with leave to the plaintiffs to amend their bill; Gordon v. 
Holland, 3 Ived. Eq. 362; Kent v. Bottoms, 3 Jones’ Eq. 69. 
This, we deem the proper course in the present case, because 
the objection of a want of proper parties was not taken in the 
the answer, but was made for the first time, at the hearing, 
and that, too, after the defendant had himself taken the depo- 
sitions of Carman and Moore, as evidence in the cause. If 
these persons be made parties defendants, it may be necessa- 
ry, upon their answers being filed, that additional testimony 
should be taken ; and, in order to give the parties an opportu- 
nity to take such testimony, should it become necessary, the 
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cause must be remanded to the Court below. The plaintiff 
must pay the costs, as in the case of a dismission without pre- 
judice; Guthrie v. Sorrell, ubi supra. 


Per Curiam, Deeree accordingly. 





EVAN WILLIAMS against WILLIAM HOWARD AND ANOTHER. 


Where goods were placed by a debtor in the hands of his surety, for the pur- 
pose of indemnifying him against certain debts, which he immediately paid 
off, it was Held that the fact of the surety’s making the application of the 
fund to the payment of these debts, instead of handing it to the other, for 
him to do it, as was stipulated in the contract, gave the principal debtor 
no right to convey his claim, on the said surety, in respect of these goods, 
for the security of other debts, or make the surety again account for the 
value of them, without allowing him credit for the application of the fund 
made by him. 


Cause removed from the Court of Equity of Lenoir county. 
The bill sets out that the defendant, Howard, was indebted 
to divers persons, (naming them) in several sums, amounting 
to about $3000 ; that the plaintiff was surety on these debts, 
and the said Howard being in failing circumstances, plaintiff 
applied to him for indemnity against loss on account of sach 
suretyship ; that the said Howard agreed to deliver him goods 
to the amount of said debts, which plaintiff was to sell and 
apply the proceeds to the payment of these debts, and the 
overplus, if any, he was to pay to the defendant, Howard ; that 
these debts were to be accounted for at the original cost and 
five per cent. added ; that accordingly, a list of the goods was 
taken as the same were delivered to the plaintiff, and the 
prices set down therein, on the statement of the defendant, 
Howard, and the list left with him as the contract by which 
the plaintiff was to be charged, and by which he should ac- 
count with Howard ; that he paid off the debts very soon af- 
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ter taking these goods into his possession, and has been very 
willing to account with defendant, Howard, at a fair price for 
the goods ; that according to this list, the goods amounted in 
value, with the five per cent. added, to $3236,55 ; that this 
list and the prices were made upon the faith and confidence, 
that the prices and qualities of the goods were known to said 
Howard, who had the original invoices, and were fairly and 
honestly stated by him; but that in this, he has been deceiv- 
ed and defrauded by Howard ; that the goods are set down 
at higher prices than the original cost, and that the quality of 
them is such, as by no means, to justify the prices put upon 
them in the inventory, under which he was to account; that 
as soon as he discovered the fraud practiced upon him, he 
went to Howard, making known his complaint, and desiring 
him to produce the original invoices, and offering to settle 
with him according to such invoices, but that he refused to 
produce them. The plaintiff, in his bill, further states, that 
shortly after taking these goods into his possession, the de- 
fendant, Howard, made a deed of trust, conveying the claim 
he had on the plaintiff to the defendant, Jackson, as trustee, 
to satisfy and pay off certain other debts due to sundry per- 
sons, excluding those above mentioned, wherein the plaintiff 
was surety, and that Jackson brought suit, at law, against him, in 
the name of the said Howard, for the full value of these goods. 
The prayer is for an injunction to stay this procecding at law, 
and for an account and settlement according to the real value 
of the goods, with five per cent. added. 

The answer of Howard, admits that the goods were placed 
in the plaintiff’s hands, as security for the debts enumerated 
in plaintiff’s bill, but he says they were to be paid for on be- 
ing delivered to the plaintiff, and that he (I1.) was to make 
the application of the proceeds to the said debts; that on get- 
ting possession of the goods, the plaintiff refused to let him 
have the money, and insisted on being allowed to pay the 
debts in question ; he says, he then conveyed the claim, on 
the plaintiff, to the other defendant, Jackson, for the payment 
of debts other than those provided for in the original dealing. 
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He denies that the goods are over-charged in the list made 
by the plaintiff. He says, they were bought by him at dif- 
ferent times, and were contained in sundry invoices, some of 
which were lost or mislaid, and that it would have been diffi- 
cult and tedious to refer back to these invoices for the prices, 
so that they were stated from an inspection of the private 
marks put on the goods from these invoices, and from which 
the original cost as fully appeared as if they had been con- 
sulted. 

The injunction was ordered below to stand over till the 
hearing, and afterwards the cause was set down for hearing 
on the bill, answer and former orders, and sent to this Court 
to be heard. 


McRae, for the plaintiff. 
Stevenson, for the defendants. 


Pearson, ©. J. The allegation of fraud, on the part of the 
defendant, Howard, in stating the prices and quality of the 
goods, received by the plaintiff, is denied, and, as the plain- 
tiff is so unfortunate as to be unable to offer any evidence, 
this part of the bill fails for the want of proof. 

The plaintiff further alleges, that being bound as the surety 
of Howard for several large debts, amounting to about $3000, 
and becoming apprehensive of loss on account of Howard’s 
embarrassed condition, it was agreed that he should take of 
Howard’s goods to that amount and apply the price to the 
payment of the debts for which he was bound as surety, and 
account to Howard for the excess, should there be any, and 
that he has accordingly paid off the debts and offered to pay 
the excess to Howard, but that Howard, in the mean time, 
under pretense that the plaintiff was indebted to him for the 
price of the goods, has assigned the claim to the other defend- 
ant, Jackson, in trust, to collect and pay it over to the other 
creditors of Howard, and that Jackson has commenced an 
action, at law, inthe name of Howard. The prayer is for an 
account, in order to ascertain the excess of the price of the 
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goods over the debts, which the plaintiff has paid, and for an 
injunction as to the balance of the price. 

Howard admits that, being in failing circumstances, at the 
request of the plaintiff, he proposed to secure the payment of 
the debts, for which the plaintiff was bound as his surety, and 
with that view, “ he sold to the plaintiff a bill of goods, to the 
amount of about $3220, to be paid for on delivery ; the pro- 
ceeds of the said sale, to be applied by Howard in the liquidation 
of said debts, so far as was necessary,” but he avers that the 
plaintiff, after he got possession of the goods, refused to pay 
the price to him, and insisted upon being allowed to make 
the application himself to the liquidation of the debts, and 
thereupon he (Howard) assigned the debt to Jackson, in trust, 
for other creditors. 

The parties agree as to the essential fact, that the object of 
dealing was to save the plaintiff from loss by securing the 
payment of the debts for which he was bound as surety ; but 
they differ in respect to whether the plaintiff, or Howard, was 
to make the application of the money, and the plaintiff being 
so imprudent as to neglect to provide evidence of the trans- 
action, must be content to abide by Howard’s version of it. 
So the question is, does that establish an equity in favor of 
the plaintiff? We think it does. Howard admits a trust. 
He was to receive the money, in trust, to apply it to the liqui- 
dation of the debts for which the plaintiff was bound. Did 
the refusal of the plaintiff to pay the money over to him, dis- 
charge him from the trust, so that he could, in conscience, 
collect the money from the plaintiff and apply it to the pay- 
ment of other debts, or assign it to a trustee for that purpose? 
We can see no principle upon which he was relieved from a 
performance of the trust and acquired a right to apply the 
fund to a purpose different from that for which it was created, 
and to which it was devoted. On the contrary, as the plain- 
tiff made known to Howard his intention to apply the money 
to the payment of the debts, whereby the main object of the 
dealing would be accomplished, and the trust undertaken by 
Howard be performed, so far as he did so, he did the very 
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thing that Howard was bound to do, and in taking an account 
of the fund, is clearly entitled to a credit for the amount so 
paid. Indeed, if Howard intended honestly to apply the 
money according to the trust, it could make no sort of differ- 
ence whether it was done by himself or by the plaintiff, and 
his making so immaterial a matter a pretext for an attempt 
to misapply the fund and a color for a breach of trust, raises 
an inference much to his prejudice, and tends to show that 
the trust has been executed more truly than it probably would 
have been, had his anxiety to get hold of the money been 
gratified. 

There will be a reference to state the account upon the 
basis of the list of prices, &c., made when the goods were re- 
ceived. 


Per Cvriam, Decree accordingly. 





THOMAS W. HAWKINS AND ADA HIS WIFE against REUBEN 
EVERETT, Er’r. 


It is a settled rule of this Court, that when a fund is given to a class, all who 
answer the description, when it is to be paid, are entitled to participate in 
the bounty. 

A bequest of a fund, therefore, “to the heirs of the body of A,” to he paid 
as they come of age, will take in all the descendants of A, that were born 
at the testator’s death, and also, those born after that event, and between 
that and the time of the first child's arrival at twenty-one. 


Cavsa removed from the Court of Equity of New Hanover 
county. 

James Mumford, of the county of Onslow, in his last will, 
bequeathed, (among other things,) as follows: 

“Ttem. I give and bequeath unto the lawful heirs of Leah 
Melton, with the exception of James Mumford Melton, which 
I have already provided for, the sum of five hundred dollars, 
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to be put on interest until they become twenty-one years of 
age, and then the principal and interest to be paid over to 
them by my executors. 

At the death of the testator, Leah Melton had but one child, 
the plaintiff, Ada, who has intermarried with the other plain- 
tiff, Thomas W. Hawkins; but since then, and before Ada ar- 
rived at twenty-one, she has had four other children, who are 
all alive. The bill is filed under the impression that the plain- 
tiff’s are entitled to the whole of the $500, and the prayer ac- 
cordingly is, that it be paid over by the executor who quali- 
fied. 

The defendant demurred to the plaintiff’s bill upon the 
ground that it appeared therefrom that Leah Melton had four 
other children, who are not made parties to the bill, and the 
main question was, whether the legacy of $500 was devisible 
among the whole five children, or whether the plaintiff, Ada, 
was alone entitled to it. 


Another question, raised on the argument, was, whether Ada, 
or any other one of the children could get a share till the 
youngest child of Leah Melton arrived at the age of twenty- 
one. 

The cause being set for argument, on the demurrer, was 
sent to this Court. 


Baker, for the plaintiffs. 
W. A. Wright, for the defendant. 


Pearson, C.J. The question presented by the pleadings 
is: Does the entire fund belong to the plaintiff, Ada, or is 
she entitled only to one fifth part, leaving the residue for the 
other four children of Leah Melton. 

The words, “lawful heirs” in the first part of the clause, 
under consideration, are explained by the words, “the rest of 
the lawful heirs of her body.” So, the clause should read 
thus, “I give five hundred dollars to the lawful heirs of the 
body of Leah Melton, except her son James, to be put on in- 
terest until they become twenty-one years of age, and then 
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the principal and interest to be paid over to them by my ex- 
ecntors.” “Heirs of the body,” has a more extended mean- 
ing than “children.” It issynonymous with “issue,” and in- 
cludes “children” and the descendants of any child that may 
be dead. That point, however, does not arise, for all of the 
children of Leah Melton are alive, and the question is: Does 
Ada, who was the only child, born at the death of the testa- 
tor, take the whole, or do the four children, born afterwards, 
and before Ada arrived at age, share with her. 

It is a well settled rule of this Court, that when a fund is 
given to a class, all who answer the description at the time, 
when it is to be paid, are entitled tp participate in the boun- 
ty. This rule is based on the principle, that as many objects 
of the testator’s bounty, as possible, ought to be included, and 
there is no necessity for ascertaining the owners of the fund, 
until it is to be distributed. 

There is no special circumstance to take this case out of the 
operation of the rule, and as all of the children were born 
before Ada arrived at age, it is immaterial, for the purpose of 
this bill, whether that was the time for the distribution of the 
fund, or whether it is to be postponed until the youngest child 
arrives at age; for in either view, the demurrer must be sus- 
tained on the ground that the claim to the whole, which the 
plaintiffs set up in the bill, is unfounded, and the other chil- 
dren are necessary parties. 

As the parties desire a definitive construction of the will, 
and a declaration of their rights, so that the executor may ad- 
minister the fund without further litigation, and we have had 
occasion to form an opinion after a full argument, we feel at 
liberty to say that the plaintiffs were entitled to the share of 
Ada, when she arrived at age, and that the entire fund is not 
to be held up until the youngest child comes of age. The 
clause should read, “to be put on interest until they vespec- 
tively become twenty-one years of age, and the share of each 
child, principal and interest, to be paid over as they respec- 
tively arrive at that age.” The words used in the will are in- 
accurate, and, in fact, do not make sense; for there can be no 





DECEMBER TERM, 1859 





Hawkins v. Everett. 





one time when several children become twenty-one years of 
uge. When the oldest arrives at that age, the others will be 
behind, and when the youngest, the others will have passed 
it. So, the sense requires that respectively should be under- 
stood; and this will make the provision in accordance with 
what is usual and natural, in respect to such bounties. As 
each child respectively arrives at full age, he will stand in 
need of assistance to make a start in the world, and we must 
suppose that it was the intention of the testator to render it to 
them at that time, in the absence of any clearly expressed 
purpose to postpone it in regard to all the objects of his boun- 
ty, except the youngest child. In other words, there is a pre- 
sumption that he intended to put them all on an equality, and 
to give them a like benefit, nothing appearing to the contrary. 

The plaintiffs have leave to amend by making the other 
children parties plaintiff, and making the allegations of the 
will conform thereto, and there may be a decree declaring the 
rights of the parties according to this opinion. The plaintiffs 
will pay costs as in case the bill was dismissed. See Webber 
v. Taylor, ante 36. 


Per Curiam, Decree accordingly. 
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JOHN 0. GOSSETT AND WIFE AND OTHERS against JOSEPH A. 
WEATHERLY, Zeecutor of ISAAC WEATHERLY. 


In a suit brought for the settlement of a copartnership, where it was estab« 
lished that the defendant had been a member of the firm, it was Held that 
the onus of proving an averment of the dissolution of the firm, devolved 
upon him. 

Where one of a copartnership of three, was permitted to withdraw from the 
firm, it was Held, that no inference was to be drawn from this, that the co- 
partnership was not continued between the other two, 

The Court is inclined to the opinion, that no trust for emancipation can be 
supported, unless express provision is made for the removal of the persons 
attempted to be freed, beyond the limits of the State. 

Where a will provided that a female child should be emancipated at the age 
of twenty, and gave her a tract of land, and but a small sum of money, al- 
though the testator had abundance of money, and enjoined it upon his execu- 
tors to see that she received the benefit of the land, it was J/e/d that the will 
showed an intention that she should remain in the State, after being libera- 
ted, and the provision was, therefore, ineffectual. 

A revocation of a will in express words, will prevail, though the object for 
which it was made fails, as being against public policy. 


Cause removed from the Court of Equity of Guilford county. 

The bill is filed by the female children of Isaac Weatherly 
and the husbands of such as are married, against the defend- 
ant, who is the only son, and executor of his will, for a settle- 
ment of the estate, and the payment of legacies. It appeared 
from the pleadings and proofs, that under articles, entered into 
in 1847, the testator Isaac, and the defendant, Joseph, with 
one James 8. Close, entered into a copartnership in the busi- 
ness of buying and selling slaves, which they carried on until 
1850, when the last named partner withdrew, and the transac- 
tion was evidenced by a written instrument, which, in sub- 
stance, is as follows: 

“ Basis of a settlement between Isaac Weatherly, James S. 
Close, and Joseph A. Weatherly, as agreed on by them, Sep- 
tember 12th, 1850. 

Whereas, Isaac Weatherly, James S. Close and Joseph A. 
Weatherly, have been engaged in the traffic of negroes for 
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the last four years preceding this date, under the name and 
firm of Weatherly, Close & Co., and as James 8S. Close wish- 
es to withdraw from the firm, the following conditions of set- 
tlement are agreed upon: 

“Article 1. Isaac Weatherly and Joseph A. Weatherly, 
take the debts due the firm, to wit: B. Hail’s note, (and others, 
amounting in all to about $6580.) Any loss sustained in the 
collection or failure to collect said notes, or any part of them, 
one third of such loss will be borne by James S. Close. 

“ Article 2nd. Isaac Weatherly and Joseph A. Weatherly, 
pay the debts owed by said firm, to wit, Mrs. Gerringer’s note, 
$510, (and others, amounting to about $10.200.) Any other 
notes or accounts not specified, that may be brought, found or 
originated, one third of all such, to be borne by James 8S. 
Close, provided all such shall have been made before 1st day 
of February, 1850; this proviso not to release Close from ob- 
ligations already incurred. 

“ Article 3rd. Isaac Weatherly and Joseph A. Weatherly, 
are to pay James 8. Close $4124.68, for which amount they 
have given their note to him.” (Signed by the several parties.) 
The business was thence carried on extensively by the said 
Joseph A. Weatherly, till the death of Isaac Weatherly, 
which happened in March, 1858, and it was alleged by the 
plaintiffs that said Isaac was all that time a partner in the 
business; that large profits were made by them, a moiety of 
which they claim as a part of the estate of the said Isaac un- 
der the 17th clause of the will, where it provided that all the 
property not devised or bequeathed, shall be sold, and the 
proceeds equally divided between all the testator’s children ; 
and they call for a discovery of the amount of these profits, 
and a full account of the whole dealings of the copartnership 
from 1847 to 1858. 

The plaintiffs claim, also, as part of the estate of the testa- 
tor, as falling into the residuary fund, a negro girl named 
Margaret, attempted to be emancipated against the policy of 
the law, and a tract of land given to her. The facts in rela- 
tion to the girl and the land, are as follows: In 1844, Isaac 
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Weatherly made and delivered to the defendant the following 
instrument : 
* January 15th, 1844. 

“State of Georgia, Muscogee County. 

“Received of Jos. A. Weatherly five hundred dollars, in 
payment for the following negroes, to wit, Lizza, a woman 
aged twenty years, and Margaret, her daughter, a mulatto 
girl, aged four years, and Bill, her son, a mulatto boy, aged 
two years, both to be free at the respective ages of eighteen 
and twenty,” with warranty of title as to the mother. Signed 
by Isaac Weatherly, with his seal affixed. 

By the 4th clause of his will, the girl, Margaret, is simply 
given to the defendant. 

By a codicil, dated 26th of November, 1857, in which vari- 
ous alterations are made in the dispositions of his will, he be- 
queaths and devises as follows : 

“T will and devise my yellow girl, Margaret, at the discre- 
tion of my executors to be emancipated, and give her, said 
Margaret, two hundred dollars.” 

A tract of land, called the “ Albert Gorrell” tract, by a 
clause in the will, he had given to Joseph A. Weatherly and 
his two sisters, Betsy and Polly, with power in him to elect 
whether to take one-third of the land, or to pay each of his 
sisters $600, and take the whole of it. Immediately after the 
clause above quoted, occurs in the codicil the following: 
“ My will and desire is, to dispose of the Albert Gorrell tract 
different than is stated in my will; to wit, as follows: I will 
and desire one hundred acres to be run off of the north end, 
so as to include the house, meadow and mill; the balance, I 
will to my said negro girl, Margaret, herein emancipated, and 
desire my executor to see that she gets the benefit of the said 
land. The said hundred acres to be run off of the Albert 
Gorrell tract, I wish and direct to be divided between my 
children, Joseph a Weatherly, Nancy Gossett, Louisa Gam- 
ble, Catharine Kirkman, Rebecca Kirkman, Mary Robbins, 
Elizabeth Clark, but Joseph A. Weatherly to keep the land 
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at valuation, if he monionn, and pay his said sisters their part 
in money. _ 3 

“Tf it becomes necessary to sell the land, given to the yel- 
low girl, Margaret, I desire my son, Joseph 5 Weatherly, to 
take it at valuation.” 

Under these circumstances, it was insisted by the plaintiffs, 
that both the slave, Margaret, and the land intended for her, 
fall into the residuum, and they pray that the same may be 
sold, unless the defendant elects, as provided in the last men- 
tioned clause of the codicil, to take the said land, in which 
case, that he may account for the same at valuation. 

The answer of the defendant states the particulars of the 
terms of copartnership, entered into in September, 1847, be- 
tween himself and his father, Isaac Weatherly, and Close ; 
that the capital was all borrowed, and a portion of the ne- 
groes purchased on a credit ; that the same parties had been 
trading as copartnuers for a year previous to 2nd September, 
1847, but on this day they entered into written terms; that 
their business continued until 1850, “ when they disselved, 
and made a full settlement of all their partnership transac- 
tions up te that time,” and he refers to the instrument above set 
forth, (narked C) as sustaining this allegation. le says, that 
his father (Isaac) agreed to take $4000 for his share of the 
profits and that he gave his bond for the same, but has 
never seen or heard of the bond since that time; that he did 
not find it among his testator’s papers. He further states 
that he carried on the business’ of trading in slaves with the 
means realised from the preceding business, and that his fath- 
er was not a partner, but with his permission, and to ¢mprove 
and cxtend his credit, he often signed papers where it was ne- 
cassary, with the name of “ Weatherly & Son.” He says 
that the nett profits of his business, since 1850, is about $25,- 
000; and that if he is bound to account for any portion of 
this amount as a part of the testator’s estate, that he is ready 
and willing to produce, whenever required by this Court, a, 
full and detailed account of all his trading since the settlement 
of 1850. 

4 
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The defendant further answering, sets forth the 5th item of 
the will of Isaac Weatherly, in which are these words: “] 
also give him all the debts of every kind which he owes me,” 
and he says “he is advised, that should the Court be of 
opinion, that he was a partner with the testator, since 1850, 
still, all the profits made by him, since that time, pass to 
this defendant, under that clause. 

It was referred to a commissioner, Mr. W. L. Scott, to state 
an account of the estate of the testator in the hands of the de- 
fendant, as executor, who, in his report, refused to charge him 
with any part of the profits of the business of the traffic in 
slaves after the year 1850, for which, the plaintifis filed an ex- 
ception. The commissioner also refitsed to charge the defend- 
ant with the value of the slave, Margaret, for which the plain- 
tiffs also excepted; and the cause was, in this state, brought to 
this Court, and stood for further directions on the report and 
exceptions. 


Morehead, for the plaintiffs. 

MeLean, tor the defendant. 

Pearson, O, J. The first exception to the commissioner's 
report is allowed. The answer sets out an argumentative de- 
nial of the allegation of a copartnership between Isaac Wea- 
therly and the defendant, after September, 1850. It refers to 
the exhibit, marked C, as the basis of a full settlement and 
dissolution, and avers certaif explanatory matters from which 
the defendant draws the inference that there was no copart- 
nership after the date above stated; but supposing it possible 
that the Court might make a different inference from the 
aforesaid exhibit, C, and the other matters averred, he says. 
“he is advised, should the Court be of opinion that he was a 
partner with the testator, since 1850, still, all the profits would 
pass to him under the 5th clause of the will.” We think the 
defendant and the commissioner, fell into error in regard to 
the legal effect of the exhibit, C. It does not purport to 
be, and, is not, in fact, an entire dissolution of the firm 
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which, according to the articles of 1847, was composed 
of Isaac Weatherly, James S. Close, and Joseph Weath- 
erly, but is, in its legal effect, only a partial dissolution 
by the withdrawal of Close from the firn—leaving Isaac and 
Joseph Weatherly, still in copartnership, under the original 
articles, which, as between them, continue in full force. The 
instrument recites, “‘as James 8. Close wishes to withdraw 
from the firm,” it is agreed that he may do so on the terms 
that Isaac and Joseph Weatherly, are to take all of the debts 
due to the firm—are to pay all the debts due by it, and are to 
pay to Close $4124. Clearly, the only effect is, that Close 
withdraws, and Isaac and Joseph, are still connected as co- 
partners. If there was afterwards, a dissolution of the firm, 
which had thus become reduced to the two, it was matter of 
aflirmative averment on the part of the defendant, and then 
as Was very justly urged by Mr. Dlorehead, for the plaintiffs, 
the onvs of proof would have been on the defendant. But, 
there is no distinct averment, and no proof is offered in re- 
gard to it. With respect to the question, whether, supposing 
the firm not to have been dissolved as between the father and 
son until the death of the former, the son does not become en- 
titled to all of the profits by the fifth clause of the will, an 
opinion will not be declared until the Court is put in posses- 
sion of additional facts, by another report showing the condi- 
tion of the firm at the death of the testator—what slaves, if 
any, were then on hand,—what debts, if any, were due by 
third persons to the firm, standing either in the names of 
Isaac or Joseph Weatherly, or of Joseph alone; if they con- 
stituted a part of the effects of the firm-—what, if any, debts 
were by due Joseph to the firm, or by the testator to the firm— 
what money, if any, belonging to the firm was on hand. And 
as the defendant, in his answer, states, that if he is bound to 
account for any portion of this amount, he is ready and will- 
ing to produce, whenever required by this Court, a full and 
detailed account of all his trading since the settlement in 1850, 
the ¢ommissioner will call on him forsuch account, to be filed 
with his report, and to aid him in astertaining the ‘condition 
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of the firm. He will, also, set out any special matter at the 
instance of either party, and particularly any evidence the 
defendant may produce in relation to the $4000, mentioned 
in his answer, as having been executed by him to his father, 
and the consideration for which it was given. 

Tht second exception is also allowed. We are not certain 
that we apprehend the idea intended to be conveyed, when 
the defendant says, “ he is advised, and believes that the clause 
in the will, directing the said girl to be emancipated, is only 
in affirmance of the deed of gift.” But it is clear, that the 
defendant cannot set up any claim’ under the deed of gift in 
opposition to the will; for one is not allowed to claim wnder, 
and at the same time against, a will; and from the large in- 
terest, which is given to the defendant, by the will, it is pre- 
sumed he elects to take under it. There is, however, no 
clashing between the deed and the will, and the latter merely 
sets out with greater distinctness the intention of the testator 
with respect to the slave, Margaret. So, the question de- 
pends upon the construction of the will. 

This Court is inclined to the opinion that, in order to carry 
out the policy of the law, and prevent freed negroes from re- 
maining among us, the true principle is, not to support any 
trust for emancipation, unless express provision is made that 
the slaves shall be sent to Liberia or somewhere else. But 
without resorting to that principle, we think, in this instance, 
the will furnishes evidence that the wish and intention of the 
testator was that the girl should remain in this State, and the 
decision may be put on the matter of fact, as in Green v. 
Lane, Busb. Eq. 322. 

If the testator had stopped after directing the girl, Marga- 
ret, to be emancipated, and giving her two hundred dollars, 
we should have been slow to come to the conclusion, that his 
intention was to tear asunder all of the past associations of 
her life, and to have her sent alone, at the age of twenty, and 
turned loose among strangers in a foreign land, with an al- 
lowance of $200. But all doubt is removed by the fact, that 
he revokes the devise of the Gorrell tract of land, for the pur- 
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pose of giving it, except 100 acres, to the girl, Margaret, and 






























le 
he desires his executors to see that she gets the benefit of it. If 
ad she was to be sent out of the State, why give her a tract of 
r, land? Ife had an abundance of cash means, and money was 
what she would need, provided it was intended or expected 
n that she was to leave the State. 
n These two cases show that the principle, referred to above, 
se isthe true one. Its adoption is the only way in which the | 
y subject can be placed on a certain footing, and the courts be 
" relieved from the irksome task of trailing up from circum- 
n stances and inferences, more or less strong, so as to expose to 
P, view a secret trust, which is opposed to the general good, but 
- much in accordance with the private feelings of many, who 
2. ure inflamed by a mistaken notion of charity. In stating the 
0 account, the defendant must be charged with the value of this 
y slave, which will fall into the residuary fund. 
. We are of opinion that the devise of the Gorrell tract of 
. land, is revoked by the codicil, executed November, 1857. 
-\s to one hundred acres of it, a different disposition is made, 
and if the defendant elects to take it at valuation, the value 
will be fixed at the time of his election, which he will be re- 
y guired to make within a reasonable time after the decree. 
t As to the balance of it, the fact, that the devise to the slave, 
t Margaret, js ineffectual, dees net prevent it from having the 
, effect of a revocation ; besides, he says, lie intends to make a 
e dillerent disposition of it, which amounts to an express revo- 
e cation, and in the concluding part of the codicil, as if antici- 
puting that the devise to the slave would not be deemed valid, 
he gives the defendant an election to take it at valuation. This 
. election, in this respect, is subject to the same rule as above. 
, If he elects not to take it at valuation, it will be sold, and the 
: proceeds will form a part of the residuary fund. 
f This opinion will be declared and a reference made as 
above directed. 





Pree Creian, Decree accordingly. 
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THOMAS C. MEADOWS AND ANOTHER, Zecutors, against ISA- 
BELLA MOORE AND OTHERS. 


Where a testator bequeathed one half of his whole estate to his wife abso- 
lutely, and after giving several other legacies, gave the undisposed of resi- 
due to several persons named, and then provided, that “ his wife's portion 
was to be taken off before the other distribution,” it was J/e/d to be the 
intention of the testator to give his widow one half of the gross amount of 
his estate, irrespective of charges of any kind. 

Where pecuniary legacies were given to slaves, it was Feld that the amounts 
thus intended to be given away remained as integral parts of the estate, 
for the want of a legal taker, and as such, fell into a residuary fund, provi- 
ded in the will. 


Cause removed from the Court of Equity of Rockingham 
county. 

The bill is filed by the plaintiffs, as executors of Pearson 
Moore, praying the advice of the Court in relation to their 
duties in the payment of certain legacies under the testator’s 
will, the portions of which, material to the questions pro- 
pounded, are as follows: 

“Ttem Ist. I will and bequeath to my wife, Isabella Moore, 


one halt of my whole estate, consisting of lands, negroes, &e.” 

* Ttem 2nd. It is my will that grave stones * * * be fur- 
nished for the graves of myself and each of my deteased chil- 
dren. Also, a good stone-wall to be placed around the whole 


of the graves, as large as the wooden pailing now is.” 

“Ttem 3rd. It is also my will, that my negroes select for 
their masters whomsoever they wish to be their owners.” 

“Ttem 4th. I will and bequeath to each of my negroes, 
namely, Lizzy, Batt, Able, Joe, Naney, Sarah, Thomas and 
Kitt, fifty dollars each. It is my particular wish that the 
above request be complied with.” 

“Ttem 5th. I will and bequeath unto Wilson D. Moore, 
the sum of five hundred dollars, out of the remainder of my 
estate.” 

“Item 6th. It is also my will, after the above legacies are 
disposed of, the remainder of my estate be equally divided 
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between Wilson D. Moore, William Moore, David Moore, 
Julia Moore, Rosannah Moore, also Ellison Walker, William 
Walker, Thos. Walker, Emily Walker and Rachel Walker.” 

“Ttem 7th. It is also my will, that my wife’s portion of my 
estate, given to my wife, be her’s absolutely, to do with as 
she may think proper. It is my will that my wife’s portion 
of my estate be taken off before the other distribution is 
made.” 

The plaintiffs allege that conflicting claims have been set 
up by the several legatees under this will, which render it 
unsafe for them to proceed in the administration thereof, with- 
out the advice and protection of the Court; they particularly 
desire to be advised, whether the widow takes one half of the 
gross amount of the testator’s estate, or whether the charges 
of administering the estate, and the legacies to the slaves, 
(which are admitted to be lapsed) the legacy to Wilson D. 
Moore, and the expenses of the tomb-stones and wall for the 
grave-yard, are to be first deducted, and the residue only divided 
between the widow and the other legatees. 

2nd. They ask to be advised what becomes of the legacies 
(amounting to $400) intended for the slaves; whether the same 
falls into the residuary fund, or whether it is undisposed of, 
and is to be distributed according to the statute of distribu- 
tions. 

3rd. Out of what fund are the charges for erecting tomb- 
stones, &c., and the legacy to Wilson D. Moore to be paid, 
and whether the lapsed legacies constitute a part of such fund. 
All the legatees were made parties and answered. 

The cause was set for hearing upon the bill, answers and 
exhibit, and sent to this Court. 


Morchead, for the plaintiffs. 
MeLean, for the defendants. 


Many. J. We have examined the will, in connection with 
the pleadings in the case, and are clear, in our opinion, as to 
the intention of testator. To us, the purpose seems manifest, 
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to give the wife one half of the gross amount of his estate, and 
to subject the other half on/y to the payment of remaining 
legacies and charges. 

The legacies of fifty dollars to each of eight slaves, do not 
pass from the estate, (for the want of competent persons to 
take) but remain integral parts thereof, and with all other . 
parts, constitute the gross fund, from which the wife’s half is 
to be divided. The other half is subject, in the hands of the 
executors, to the payment ef legacies and charges, and after 
these objects are accomplished, the residue is subject further 
to a division according to the sixth item of the will. 

The wife’s rights, as a legatee, are not at all touched by 
questions as to the lapsing of legacies to the slaves, or of the 
fund, into which they rightfully fall, for if those legacies had 
been to capable persons, they would have been taken into the 
account when the wife’s half was to be allotted. 

And so we think the expenditure, in providing grave-stones 
and a wall for the burial-ground, and the legacy to Wilson D. 
Moore, set forth in the bill, as item 2nd and 4th of the will, 
are charges upon the other entire half of the estate, the lapsed 


legacies included. 

Wherefore, let a declaration be made to this effect, and a 
reference for an account to be taken in confermity. 

The costs of this suit may be taxed upon the residuary fund 
in the hands of the executors. 


Prr Crrian, Decree accordingly. 
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WILLIAM J. ELLISON against COMMISSIONERS OF WASHINGTON, 


Where a nuisance apprehended, is doubtful or contingent, equity will not in- 
terfere, but will leave the party to his remedy at law. 

Cemeteries, where the burial of the dead is carefully done, cannot be con- 
sidered such nuisances as to induce a court of equity to interfere, to enjoin 
the location of them near a dwelling. 

Equity will not intecfere to restrain parties from clearing their marsh-lands, 
upon the allegation in a bill, that it will impair the health of a neighbor- 


hood, ’ 


Tits was a motion to dissolve an injunction, heard before 
Sneruerp, J., at Spring Term, 1859, of Beaufort Superior 
Court. 

The facts disclosed in the pleadings, are these: The defend- 
ants, the commissioners of the town of Washington, in obedi- 
ence to an act of Assembly, and the wishes of the citizens of 
the town, ascertained by ballot, contracted with one Grist for 
a plat ef ground, one mile from town, with the design of lay- 
ing it off tor a public cemetery. Tlie intendant of the town, 
one Latham, was charged with the duty of procuring a deed 
from the said Grist for the land above mentioned, but before 
this was accomplished, he died, and in consequence, the exe- 
cution of the deed was delayed. The plaintiff after this pur- 
chase, but before the execution of the deed, purchased a piece 
of land adjoining that intended for the cemetry, and built hita 
a house thereon. This was done with full knowledge that the 
commissioners had purchased the ground contiguous, and also 
that they designed it for a cemetery. It appeared that this 
land was covered with trees, and a part of it was boggy ; that 
the land, for some distance beyond it, was also low and wet. 

The plaintiff, in his bill, prayed the Court to enjoin the de- 
fendants from converting their purchase into a cemetery, al- 
leging that the south winds, which prevailed in summer, 
would drive the fetid odors from this burial greund, directly 
into his dwelling, thereby impairing the health of his family, 
and make the cemetery a nuisance. 

He also prayed the Court to enjoin the defendants from 
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clearing their land, alleging that this marsh land, when ex- 
posed tothe heat of the sun, wonld render the neighborhood 
unhealthy ; and also that this skirt of thick wood and under- 
growth formed an obstruction for his residence against the 
currents of méasma generated in the marshes south of him, 
and which, without this screen, the summer winds would 
drive into his dwelling, to the great injury of his family’s 
health. On the coming in of the answer, the defendants mov- 
ed to dissolve the injunction, which had issued in vacation. 
The Court refused to dissolve the injunction, but ordered it to 
be made perpetual. From this order, the defendants were 
allowed to appeal to this Court. 


Warren, for the plaintiff. 
Donnell and Rodman, tor the defendants. 


Manty, J. The subject of nuisances, private as well as 
public, has undergone much discussion in the courts during 
the past few vears. Amongst other principles established, is 
one, which we think, definitive of the rights of the parties 
now before the Court. 

It is settled in respect to private nuisances, that where the 
nuisance apprehended, is dubious or contingent, equity will 
not interfere, but will leave complainant to his remedy at law. 
See Drewry on Injunctions, 249 ; Barnes v. Calhoon, 2 Ire. 
Eq. 199; Zhe Attorney General v. Lea, 3 Tre. Eq. 205, and 
Simpson v. Justice, 8 lre. Eq. 115. 

A consideration of the subject-matter of this complaint, as 
disclosed by the pleadings, leads us to the conclusion, that a 
place of interment of the dead, is not necessarily a nuisance, 
but that this must depend upon the position and extent of the 
grounds, and especially upon the manner in which the burials 
are effected. The cemeteries, which have been established 
near the principal cities and towns of our country, (and which 
it is the commendable purpose of the Washington corporation 
to imitate) have sprung from the idea that open space, free 
ventilation, and careful sepulture, not only prevent such 
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places from becoming nuisances, but make them attractive 
and agreeable places of resort. The dead must be disposed 
of in some way, and burial in the earth, suggested by the re- 
ceived revelation of man’s origin and destiny, is that most gen- 
erally resorted to. The commissioners of the town of Wash- 
ton have selected a spot outside of the town, in obedience to 
the act of Assembly, and the vote of the citizens, and, so far 
as we can perceive, it is fitting and appropriate for that pur- 
pose. 

If the grounds be arranged and drained, and the burial of 
the dead be conducted as elsewhere in such establishments, 
we incline decidedly to the opinion, it will not be a nuisance, 
either publie or private. The word nuisance is, of course, 
used here in its legal sense, and is confined to such matters of 
annoyance, as the law recognizes and gives a remedy for. 
The unpleasant reflections suggested by having before one’s 
eyes, constantly recurring memorials of death, is not one of 
these nuisances. Mankind would, by no means, agree upon 
a point of that sort, but many would insist that suggestions 
thus occasioned would, in the end, be of salutary influence. 
The death-head is kept in the cell of the anchorite, perpetually 
before lis eyes as a needful and salutary monitor. The nuis- 
ance, which the law takes cognizance of, is such matter as, 
admitting it to exist, all men, having ordinary senses and in- 
stincts, will decide to be injurious. 

The plaintift’s right to the redress he seeks, is put upon one 
other point, which is, that the cutting away the forest growth, 
from the slope of land owned by the defendants, will expose 
plaintifi’s residence to unobstructed currents of a/asma trom 
the marshes south of him. 

This position is too broad to be tenable, for it goes to the 
extent of empowering neighbors to prevent each other from 
reducing to cultivation all marsh lands similarly situated. 
The first effects of the process of preparing such lands for nse, 
is probably injurious to health. By exposing them to the ac- 
tion of the sun, the exciting causes of disease are more abund- 

. antly developed, and eonsequently, disease is more frequent. 
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But the ultimate effects are otherwise. Drainage and culti- 
vation is healthful; and he who ditches and dries, the fertile 
low grounds of the country, isa public benefactor. This 
point, though made in the pleadings, was not relied upon in 
the argument, and we dismiss it without further remark. 

There is a fact, which we think, weakens the equity of the 
plaintiff’s bill. Ile bought and settled on his land after de- 
fendants had contracted for theirs, the purpose for which they 
wished it, being known to him. Now, although this is not 
taken to be conclusive against the plaintiff's equity, it is mat- 
ter which ought to weigh something, and turn the scale ina 
doubtful case. What he complains of as a nuisance, has not 
been obtruded upon him, but he has met it half way. Are 
we not at liberty to infer his apprehensions of injury, are 
either not entertained at all, or are greatly exaggerated. 

The plaintiff has succeeded to all the rights of his vendor, 
when these rights are ascertained. In defining them, it is 
proper for us to consider how, and through whose agency the 
transaction occurred, out of which they sprung. 

The plaintiff sought the contract, and he ought not to in- 
voke the Court to protect him from what he says are the #- 
cessary consequences of it. Ife cannot rightfully complain, if 


equity decline interferring to remove or restrain defendants, 
and thus prevent the effects of the contact. Ie ought, at 
at least, before he asks for such interference, to establish at law 


the injury he alleges. 

Public cemeteries, for the orderly and decent sepulture 
of the dead, are necessary requirements for all populous towns. 
In fixing sites for them private must yield te public conven- 
ience, and the courts will be particularly careful and not inter- 
fere to prevent such establishments, unless the mischief be un- 
doubted and irreparable. Our conclusion is, that burying the 
dead in public cemeteries, is not necessarily a nuisance, but 
might become se by careless and improvident modes of inter- 
ment. It is, at most, a doubtful or contingent nuisance, and 
in such cases, the courts of equity will not interfere to pre- 
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vent, but will leave complainants to establish the nuisance by 
an action at law, when it shall arise. 

The pleadings satisfy us that plaintiff voluntarily placed 
himself by the side of the grounds seleeted for this establish- 
ment, and thus put himself in contact with an apprehended 
nuisance. 

And, therefore, the Court will not interfere to restrain de- 
fendants in the use of their grounds for the purpose intended, 
unless the nuisance be clear, or unless, as stated before, it shall 
be established at law. 

Ilaving disposed of the interlocutory order appealed from, 
in favor of the defendants, upon it merits, we deem it unne- 
cessary to notice the objection to the frame of the bill in ma- 
king the parties. 

Let the order appealed from be reversed, and the injune- 
tion be dissolved, and let this be certified to the Court below. 


Per Crriam, Decretal order reversed. 





ELIJAH FUTRILL against LITTLEBERRY FUTRILL. 


It is an established doctrine, founded on a great principle of public policy, 
that a conveyance obtained by one whose position gave him power and in- 
influence over the gaantor, without any proof of fraud) shall not stand at 
all, if without consideration; and that where there has been a partial or 
inadequate consideration, it shall stand only as a security for the sum paid 
or advanced. 


Appear from the Court of ited of Northampton county, 
Dick, J., presiding. 

This was a motion to dissolve an injunction, heard upon the 
bill and answer. The plaintiff was an old man, weak-mind- 
ed and intemperate. The defendant was his relation and near 
neighbor. The latter had always been upon friendly terms 
with him, but upon the 23d of March, 1857, the plaintiff 
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made a conveyance of all the property he owned, consisting of 
the tract of land on which he dwelt, three slaves, horses, hogs, 
furniture, debts due to him, &e. The conveyance was to take 
effect as to the land, at the death of the grantor. The consid- 
eration expre-sed in the said deed, was the “paying and li- 
quidating a certain just debt of two thousand five hundred 
dollars, which the said Elijah owes the said Littleberry Fu- 
trill, and for and in consideration of a decent and good sup- 
port to the wife of the said Elijah as long as she may be the 
widow of the said Elijah Futrill.” The bill then charges that 
from and after the time this deed was executed, the defendant, 
who was an intelligent, active man of business, took the man- 
agement and entire control of the plaintiff’s affairs—worked 


c 
Qr 


the land, or had it werked, and received the crops—took 


charge of the slaves, Lawson and Moses, who were mechan- 


ics, and kept them employed at wages, and received the hires 
and profits; sold some of the property and received the mo- 
ney. The plaintiff says, in his bill, that he was greatly impos- 
ed upon and overreached in the execution of this deed, and 
that he was for some time ignorant of its contents, but that it, 
with other facts and circumstances, formed the occasion of 
giving the defendant a paramount influence and ascendancy 
in all his affairs, and of subjecting the plaintiff entirely to his 
will and control; that this subjection, or his part, continued 
from the said 23d day of March, 1857, until the latter part of 
the year 1858. That ebout the 7th of June, in the latter vear, 
the defendant produced to him an account for the previous 
year’s dealing, which amounted to the sum of 952.83; that 
being feeble in mind—disqualified by the use of ardent spir- 
its, and overborne by the influence which the defendant had 
acquired over him by his position, as his agent and manager, 
without canvassing or understanding the grounds of such ac- 
count, he gave his bond for the same; that he has since been 
made acquainted with the terms and particulars of the ac- 
count, and he finds the same extravagant and unjust; one 
charge in this account, is for 389} gallons of whiskey, at one 
dollar a gallon; 84 gallons of rum at one dollar per gallon, 
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and several bottles of French brandy, amounting to six dol- 
lars; amounting in all, for spirituous liquors sold, to $404.25, 
from 24th of March to 31st of December, and that many 
credits which the plaintiff enumerates were omitted; that such 
dealing, even if it is in part trne, was faithless and unjust; but 
that as to the great bulk of it, he avers it to be without foun- 
dation or truth; and at any rate, he ought not to be compelled 
to pay the bond predicated thereon, or any part of it until the 
whole of their dealings can be investigated before this Court. 


The bill states that-suit has been brought, and a judgment 
at law had on the bond in question, and the defendant threat- 
ens to take out execution against him to enforce the payment 
thereof. The prayer is, that the deed for the land and other 
property, may be declared void, and be delivered up for ean- 


cellation; that an injunction be issued to restrain the defend- 
ant from collecting the recovery at law, and for general relief. 
The injunction issued. 

The defendant admits that he took a deed from the plaintiff 
for the property mentioned, and that he took the chief man- 
agement of his affairs from the date of the deed, to the mak- 
ing of the bond sued on at law, and that he is the relation of 
the plaintiff, and that a very friendly and confidential feeling 
existed between them; that the plaintiff was in bad health, 
and addicted to the excessive habitual use of spirituous li- 
quors; but he denies that he was ignorant of the contents of 
deed or bond, or of the mode in which his affairs were con- 
ducted by this defendant, or that he was so weak-minded as 
not to be able to understand the nature of the transactions allu- 
ded to, or that there was any fraud, imposition or undue influ- 
ence, in obtaining either of the instruments complained of.— 
Ile says he did furnish him with the spirituous liquor charg- 
ed, but that the same was furnished, that the plaintiff might 
sell the same; but that he drank up a good deal of it, and 
gave away much. 

Upon the coming in of the answer, the Court ordered the 
injunction, which had been issued in the case, to be dissolved, 
and the plaintiff prayed and obtained an appeal. 
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Batchelor, for the plaintiff. 
B. F. Moore, Burnes and Fowte, for the defendant. 


sarrLe, J. The counsel on both sides have discussed the 
question, whether the injunction, in the present case, is a com- 
mon, or a special one, according to the distinetion taken be- 


-~ . , % . 
tween the two kinds in Cupehart v. Mhoon, Busbee’s Eq. 30, 


and other cases. This question, we deem it unnecessary to 
decide, because, if we assume it to be a common one, as con- 
tended by the counsel of the defendant, still there is an equity 
eonfessed in the answer, upon which the injunction ought to 
be continued until the hearing. 

It is charged in the bill, and admitted in the answer, that 
on the 23rd of Mareh, 1857, the plaintiff exeented a deed to 
the defendant, whereby he conveyed to him all his land in 
tee simple, and his personal estate, absolutely, to take effect 
in possession after the death of the grantor, upon the express- 
ed consideration of a debt of twenty-five hundred dollars, 
($2500) due him from the granter, and also the support of the 
grantor’s wife, should she become his widow, and as long as 
she should remain so. The bill charges, and the charge is 
admitted, that from and after that time, the defendant, with 
the plaintiff's assent, undertook the entire management and 
control of his affairs, and continued in it until some time after 
the bond in question was given, which was on the 7th day of 
June, 1858. 

Whatever relations may have existed between the parties 
prior to the execution of the deed above mentioned, it is very 
certain that, after that transaction, they assumed the very 
confidential one of principal and general manager and agent. 
The principal was an old, weak-minded, and intemperate man, 
while the general manager and agent was his cousin, and was 
an intelligent, active, business man. There was just such am 
intimate and confidential relation existing between the par- 
ties as that, which, in a similar case, induced the great Lord 
Expon to set aside a voluntary settlement, obtained by a cler- 
gyman from a widow, whose affairs he had undertaken to 
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manage. In the decision of that case, (which was Huguenin 
v. Basely, 14 Ves. Jun’r. 273). Lord Expon was, no doubt, 
greatly aided by the argument of the celebrated: Sir Samuen 
Romitty ; an argument so masterly, that Lord Corrennam, 
who heard it while he was at the bar, spoke of it in terms of 
the highest admiration while he was giving judgment, more 
than thirty years afterwards, in the somewhat similar case of 
Dent v. Burnett, 4 Myi. and Cr. 269. The principle there 
decided has been applied, both in England and in this State, 
to all the various relations of life, in which dominion may be 
exercised by one person over another; J/arvey v. Mount, 8 
Beavan, 437; Buffalow v. Buffalow, 2 Dev. and Bat. Eq. 241; 
Mullins v. McCandless, 4 Jones’ Eq. 425. In all the cases to 
which we have referred, the conveyances were voluntary, or 
were founded upon an inadequate consideration. It was not 
denied, however, that the grantors had a perfect right to make 
donations of their property, or to enter into whatever con- 
tracts in relation to it, they might think proper. But it was 
held upon a great principle of public policy that, without any 
proof of actual fraud, such conveyances, obtained by one, 
whose position gave him power and influence over the other, 
should not stand at all if entirely voluntary, or should stand 
only as a security for what was actually paid or advanced up- 
on them, where there was a partial consideration. 

We think the present case, so far as the bond is concerned, 
comes, directly, within the operation of this salutary rule. 
The bond was obtained from a confiding principal, by one 
who had undertaken the entire management and control of 
all his worldly affairs. The account, which was the consider- 
ation for it, may possibly be just and fair, though it is appa- 
rently so extravagant the principal has the right to have the 
question of its fairness investigated, and a court of chancery 
ought not to permit the bond to be inforced against him, un- 
til that investigation has taken place. It is right and proper 
that the judgment, which has been obtained at law, (which is 
itself secured by the injunction bond) should stand as a secu- 
rity for whatever may be found to be justly due from the 

5 
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plaintiff to the defendant. The principle of public policy, to 
which we have already referred, forbids that it shall have any 
other effect. 

The order dissolving the injunction must be reversed, and 
this opinion must be certified to the Court below, to the end, 
that an order may be there made directing the injunction to 
be continued until the hearing of the cause. 

It can hardly be necessary for us to say, though to prevent 
misapprehension, we will say, that upon the hearing, all the 
questions, which are presented by the pleadings, will be open 
to investigation. Our present decision relates only to the 
question of the continuance of the injunction against the judg- 
ment obtained, at law, upon the bond. 


Per Crriam, Decree below reversed. 





SALLY WILDER AND OTHERS against BENJAMIN D. MANN, 
Administrator, AND OTHERS. 


A party defendant, in a suit, has a right to have an order for taking the dep- 
osition of a co-defendant, not concerned in interest, in favor of the applicant. 


Tis was an appeal from an interlocutory order made by 
Dior, J., at the last Spring Term of the Court of Equity of 
Nash County. 

At this term, the following affidavit was filed in behalf of 
the Trustees of the University, who are co-defendants with 

3enjamin D. Mann, Barbara Goodwin, Sarah Pope, Unity 
Parker and others, viz: 

“Edward Cantwell, solicitor for the University, maketh 
oath, that Sarah Pope and Barbara Goodwin, are material 
witnesses for their co-defendant, the University aforesaid, and 
are not interested on the part of the University in this case.” 
And a motion was made for an order to take the depositions 
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of the said Sarah Pope and Barbara Goodwin, which was op- 
posed by the plaintiffs, on the ground, that they were parties 
and had an interest identical with theirs, but the objection 
was overruled by the Court, and an order was made in these 
words : 

“It appearing to the Court, upon the affidavit of Edward 
Cantwell, that Sarah Pope and Barbara Goodwin, defendants 
in this case, are material witnesses for the Trustees of the 
University, defendant, and are not interested on the side of 


the applicant:” 

“Ordered that the Trustees aforesaid, have leave to examine 
the said Barbara and Sarah—first giving the plaintiffs notice 
of the time and place, as required by law, subject to all just 


exceptions.” 
Froin which order the plaintiffs prayed an appeal to this 
Court, which was allowed. 


Dortch and Moore, for the plaintiffs. 
Cantwell, Lewis and JS. H. Bryan, tor the defendants. 


Pearson, C. J. We think the affidavit was sufficient to 
authorise the order, allowing the trustees of the University to 
take the deposition of Sarah Pope and Barbara Goodwin, who 
are co-defendants, subject to all just exception. 

It is settled that one cannot object to being examined as a 
witness, on the ground, that his evidence will expose him to 
a debt or civil action, or to a civil liability, other than a for- 
feiture or penalty ; Jones v. Lanier, 2 Dev. Rep. 481; Har- 
perv. Burrow, 6 Ire. 30. Doubts were, at one time, enter- 
tained upon this question in courts of law, but it has always 
been the practice in Equity to compel a discovery, notwith- 
standing the matter disclosed would prejudice the interest of 
the party, and he could demur to the discovery only when it 
would subject him to a penalty, forfeiture, or criminal pros- 
ecution. It is admitted, that a plaintiff can compel such dis- 
covery from a defendant, and the defendant can, by a cross 
vill, compel a like discovery from the plaintiff or a co-defend- 
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ant. In our case, the trustees of the University may compel 
a discovery from their co-defendants, Sarah Pope and Bar- 
bara Goodwin, by a cross bill, but the discovery could only be 
used against them, and would not be evidence against the plain- 
tiffs, because they would have no opportunity to cross-examine, 
and the purpose of taking their depositions, is to make it evi- 
dence against the plaintiffs. If, as we have seen, Sarah Pope 
and Barbara Goodwin cannot refuse to give testimony, be- 
cause it would prejudice their interests, we are at a loss to 
see any gro. .d on which the plaintiffs can base an objection 
to it, as they will have an opportunity to cross-examine, and 
may thereby eviscerate the facts more fully, than can be done 
by a discovery in an answer, and the fact, that their answer, 
to a cross bill, would not be evidence against the plaintiff, 
shows the propriety of taking their depositions ; for other- 
wise, the facts within their knowledge, which it is alleged are 
material, cannot be made evidence so as to affect the plaintiffs. 

Our attention was called to the form of the usual affidavits 
in such eases, where it is set out that the party, whom it is 
proposed to examine, is “not concerned in interest.” The 
words are explained in Maitland v. Williams, 1 Ire. Eq. at 
page 106: “ It will be a good exception, (at the hearing) that 
the witness has an interest in the matters examined to, and 
if this appears, his deposition cannot be read. Wow, the in- 
terest which forms the subject of exception to a witness, al- 
ways means an interest adverse to the exceptant. It would be 
a singular objection to the reception of testimony, that he who 
testifies has an interest, which may bias him in favor of the 
objector.” In our case, it is a singular objection for the plain- 
tiffs to make, that Sarah Pope and Barbara Goodwin are con- 
cerned in interest with them ; and may be under a bias against 
the trustees of the University, at whose instance they are to 
be examined against their own interest!! In England, a de- 
fendant may now be examined on the side of his interest. 
6 and 7 Victoria, ch. 85, see. 1, provides, “ that in courts of 
equity, any defendant may be examined as a witness, saving 
just exceptions, and that any interest he may have shall not 
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be deemed a just exception to his testimony, but shall only 
be considered as affecting, or tending to affect, his credit.” 
Showing that the words, “ not concerned in interest,” are used 
in the sense of interest on the side of the party, who seeks to 
have his deposition taken. Adams’ Equity, 365. 


Per Curram, Decretal order affirmed. 





ABNER FEIMSTER, Zx'r, against THOMAS TUCKER AND OTHERS. 


Where a testator willed that four slaves, a husband and his wife and their two 
children, should be freed, and directed that they should be under the especial 
care of one of his sons, and bequeathed to the husband things that could not 
be carried out of the State with any convenience or profit, it was Held to 
be the intention that they should remain in the State, but that such of them 
as were over fifty years of age, and could show meritorious services, might 
be emancipated under the 49th section of 107th chapter of the Revised 
Code. 

Where it appeared from the face of a will, that certain slaves directed to be 
emancipated (ineffectually) were not intended to be included in a clause 
bequeathiug a residue, it was Held that such slaves would go to the next of 
kin as property undisposed of by the will. 

(Lea v. Brown 3 Jones’ Eq. Rep. 141, cited and approved.) 


Cause removed from the Court of Equity of Iredell county. 
This bill is filed by the executor of William Feimster, pray- 
ing for advice and direction from the Court in relation to his 
duty in executing the trusts, and paying the legacies declared 
in the will of the said William Feimster. The second clause 
in the said will, is as follows: “I will and bequeath.to my 
beloved wife, Jerusha, the use of the following property as 
long as she remains a widow, or lives in the county of Iredell ; 
and, at her death, marriage or removal from the county of 
Iredell, then my will is, that the property herein so left, shall 
return to my estate, and be disposed of by my executor as 
herein after directed, * * * my negro man, January and 
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Esther, also, my negro man Lindsey and his wife, Luey, and 
her two youngest children, Lindsey Walton and Louisa.” 

4th. My negro man Lindsey and his wife, Lucy, and theirtwo 
youngest children, Lindsey Walton and Louisa, at the death, 
marriage, or removal of my wife out of the county of Iredell, 
then my will is, and till not then, that each and every one of 
them be freed by my executors, under the especial care of my 
son, Abner. I now give and bequeath to my servant, Lind- 
sey, one half of my smith tools, my rifle gun and shot bag, 
subject, nevertheless, to the use of my wife as long as they 
live together, as this my will hereafter directs.” 

“16th. I will and desire that all of my estate, both real 
and personal, not herein bequeathed, shall be sold by my ex- 
ecutors on a credit of one year, and after discharging all my 
just debts and funeral charges, all my moheys from debts due 
me, and sales here authorised after discharging the several 
devises above named, my will is, that the remainder be equal- 
ly divided between my wife, and my sons, Elon and Abner, 
and the heirs-at-law of John Morrison and John Feimster, de- 
ceased.” 

“17th. Iwill and devise that all the property left to the 
use of my wife, that is not herein otherwise directed, be sold 


by my executors at the death, marriage or removal out of the 
county, of my wife, on a credit of one year, and proceeds of 


the same be equally divided between my sons, Elon and Ab- 
ner, the heirs-at-law of John Feimster, deceased, and John 
Morrison, deceased.” 

The bill alleges that the testator’s widow, Jerusha, had late- 
ly died, and that there were several slaves descended from the 
female Louisa, above mentioned. 

The questions propounded on the foregoing will were, 
whether the slaves, Lindsey, Luey, Lindsey Walton and Lou- 
isa, and the children of the last mentioned, born since the 
death of the testator, were entitled to the boon of freedom in- 
tended for them by the testator. Two of them, Lindsey and 
his wife, Lucy, are stated in the bill to be over fifty years old, 
and that they were faithful, obedient and trustworthy, and 
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rendered meritorious services, both to the testator and his late 
widow; and they submit, whether, if the provision-in favor 
of the slaves be void, from the intention that they shall re- 
main, they may not still be liberated under the 49th section 
of the act of Assembly; Revised Code, ch. 107. 

Also, whether, if the said slaves be not entitled to their 
freedom, under this will, they are to be considered as falling 
into the residuary fund provided in the 16th clause of the will, 
and if not, whether they can be considered as falling into that 
under the 17th clause; or whether they are undisposed of by 
the will, and to be divided under the statute of distributions. 
Again, they ask to be directed and instructed whether the di- 
visions made among the legatees mentioned in the 16th and 
17th clauses, are to be per capita or per stirpes. 

The several legatees and next of kin, are made parties, and 
the cause was set down for hearing on the bill, answer and ex- 
hibits, and transmitted. 


Mitchell, for the plaintiff. 
Sharpe, for the defendant. 


Barrie, J. If the testator had, by the fourth clause of his 
will, directed, simply, that the slaves therein mentioned 
should, at the death, &c., of his wife, be “freed” by his ex- 
ecutors, then, it would have been their duty to see that the 
wish*of their testator should be carried into effect at the ex- 
pense of his estate, in one or other of the modes prescribed 
in the 46th and 47th sections of the 107th chapter of the Rev. 
Code. See Logg v. Capehart, decided at June Term, 1857, 
which is reported as a note to this case, (vide Note.*) Such 





*THOMAS D. HOGG, Ex’r against GEORGE W. CAPEHART. , 

Where a testator directs, in his will, that his slaves shall be freed, it is the duty of 
the executor to see that the wish of the testator is carried into effect at the 
expense of his estate. 

The hires of slaves, ordered to be emancipated, must be first applied to the 
expenses of fheir removal, and if they prove insuflicient, the remainder 
must be paid out of the estate. 
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a provision for emancipation, would not be contrary to the 
policy of our law; because, under it, the slaves would be re- 
moved from the State. In the present case, there are expres- 
sions in the clause of the will under consideration, which ex- 
clude the idea of a lawful emancipation, because it indicates 
the intention of the testator, that the slaves should remain in 
the State. The executors are required to “free” the slaves, 
but they are to be under the especial care of one of them, to 
wit, the testator’sson Abner. The testator then gives to Lind- 
sey, one of his slaves, who is the husband of another, and the 
father of the remainder of those to whom he designed the 
boon of freedom, one half of his blacksmith tools, and his ri- 
fle gun and shot bag. These provisions, slight as they may 
be, show that the testator had no idea that Lindsey was to be 
carried out of the State, to a distant country; and if he were 
not to be sent away, it is very certain that the testator did not 
intend to have his wife and children separated from him; see 
Greene v. Lane, Busb. Eq. 102. 





Slaves ordered by will to be emancipated, can elect to accept or reject the 
boon of freedom; and where children are concerned, their parents must 
elect for them until they are of age, and then they have an election them- 
selves. 


Tas cause came up by consent, from the Court of Equity of Bertie. 
The points are sufficiently presented in the opinion of the Court. 


Badger and Winston, Jr., for the plaintiff. 
, for the defendant. 


Nasu. C.J. The bill is filed by the executor of James L. Bryan, to obtain 
instructions as to how he shall carry into execution his will. James L. Bry- 
an died in October, 1856, and in his will is thisclause: “I give to my slaves 
their freedom.” The bill asks instructions on several points. The first is, is 
it the duty of the executor to free the said slaves? 

We are of opinion that it is; and that having undertaken to execute the 
will, he is bound to execute all the trusts which are not forbidden by the laws 
of the State. Here is a clear bequest to the slaves of their liberty. A be- 
quest which is lawful; see Thompson v. Newlin, 6 Ired. Eq. 384; Thomas v. 
Palmer, 1 Jones’ Eq. 249; Thompson v. Nevlin, 8 Ired. Eq. 32. 

2nd. The next question is: if he is bound to emancipate the slaves where 
must he carry them to? and with what funds? In the case of Zho.wpson v. 
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We are satisfied, then, that the trust for the emancipation 
of these slaves is not such an one as can be carried into effect 
under the provisions of those sections of the chapter of the 
Revised Code, to which we have referred; but, as the slaves, 
Lindsey and his wife Lucy, are above the age of fifty years, 
they may be emancipated by virtue of the 49th section of the 
same chapter, if the executor can prove meritorious services, and 
will, otherwise, comply with the requirements of that section. 

As most of the slaves in controversy, cannot be emancipa- 
ted in any way, a question arises, whether they fall into the 
residuum of the testator’s estate, and pass under the 16th and 
17th clauses of his will, to the legatees therein named. They 
certainly are not mentioned in the 16th clause, because the 
residue therein embraced, is expressly directed to be divid- 
ed among certain legatees, of whom the testator’s wife is one, 
whereas, the slaves had been, by a previous clause, given ex- 
pressly to the wife for life, or widowhood, or, at all events, 








Newlin, 8th Ired. Eq. 32, it was decided by a majority of the Court that, un- 
der a devise for emancipation, the executor could emancipate by sending them 
to a free State, where they would be free, and was not obliged to emancipate 
them under the act then in force. The opinion was not unanimous, for when 
the case was before the Court, previously, (6 Ired.) a dissenting opinion was 
filed. A doubt, therefore, rested upon the question. By the act of 1856, 
Revised Code, ch. 107, this doubt is removed. By the 47th section, in which 
it is enacted: ‘“ Whenever it shall be directed by a testator, that any of his 
slaves shall be emancipated and carried to any State, Territory, or country, 
and it may not be convenient to carry them to the place specially appointed, 
the Court shall designate and prescribe to what other place the slaves shall be 
carried after, or for, emancipation.” By this section, the executor is au- 
thorised to send the slaves before emancipation here, to the State or country 
appointed by the testator, or in the absence of such designation by him, to 
such State, or country, as the proper court shall direct. Under this act, there 
is no difference of opinion as to the construction. It is the policy of the 
State, that when slaves are emancfpated, they shall be sent to the place from 
whence a return to this State is the least likely. In pursuance of this policy, we 
appoint Liberia as the country to which the executor shall send the slaves. 

The third question is, as to theirhires. The hires of the slaves will constitute 
a fund for paying the expenses of their removal, and if it shall prove insuffi- 
cient, the deficiency must be furnished out of the fund contained in the resid- 
uary clause. 
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during her residence in the county of Iredell. It is clear, too, 
as we think, that the residue given by the 17th clause, is also 
a special one, and cannot have the effect to dispose of these 
slaves. The clause directs that all the property left to the use 
of the testator’s wife, that is not “otherwise directed,” be 
sold by the executors at the wife’s death, marriage or removal 
out of the county, on a credit of twelve months, and the pro- 
ceeds divided, &e. Now, it is quite certain, that the testator 
did not intend that the slaves, whom he wished to set free, 
(and two of whom may yet be set free,) should be sold at the 
very moment when their freedom was to acerne. There were 
many other articles of property upon which the clause could 
operate as to which no other direction was given, leaving the 
slaves unatlected, becanse, as to them, there was another di- 
rection given. See Zea v. Brown, 3 Jones’ Eq. 141, in which 
most of the cases on the subject are referred to, and the prin- 
ciples upon which they were decided, discussed and explain- 
ed. It follows that as the slaves in controversy, have not been 
effectually disposed of by the will, they belong to the next of 
kin of the testator, and must be divided among them accord- 
ing to the statute of distributions. 

The division of the proceeds of the property other than the 
slaves directed to be sold by the executors under the 16th and 
17th clauses, must be per capita and not per stirpes, as there 
is nothing in the will to take it out of the general rule. See 
Roper v. Leoper, decided at the present term, (ante 16) where 
the authorities upon the subject, are referred to and discussed. 


Per Crrtam, Decree accordingly. 





To the fourth question, we answer, that liberty cannot be forced upon any 
of the slaves, who are of age to choose for themselves. If any of them refuse 
to accept their freedom, the bequest of liberty, a8 to them, fails, and they re- 
main slaves, and sipk into the residuum. ‘ 

A commissioner must be appointed to ascertain from the adult slaves, who 
are willing to go to Liberia, and who are not; and, if there are children un- 
der the age of fourteen, their parents must elect for them. If there are any 
who have no parents, or whose parents elect for them not to go, they must 
have liberty, on coming of age, to make their election. Cow v. Williams, 4 
Ired. Eq. 15. 


Per Curiam, Decree accordingly. 
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SOPHIA M. PALMER by her next friend against HENRY M. GILES.* 


A stipulation in a deed of trust, giving a preference to such of the creditors as 
will, on receiving one half of their debts release the other half, makes it 


fraudulent and void. 
All persons attempted to be secured in a deed of trust, fraudulent on its face, 


who claim a benefit under it, become participes criminis, and are precluded 
from such benefit. 

A purchaser, even fora full consideration, under a deed, fraudulent on its 
face, gets no title. 

Whether a deed, which is void on account of fraud in respect to some of the 
trusts, not apparent on its face, may not, under certain circumstances, be 


valid to pass the tile—quere ? 


Cavsr removed from the Court of Equity of Orange county. 

The main question in this case arises upon the construction 
of a deed of trust, made by James M. Palmer, to secure certain 
creditors therein named. The deed conveys to the trustee, 
N. J. Palmer, several tracts of land, town lots and personal 
chattels, among the rest, the house and lot in the town of 
Hillsborough, which is the subject of this controversy, and 
provides that the same shall be sold, on certain terms, and 
the fund disposed of ; 

Ist. In the payment of debts, in which he had given se- 
curity. 

2ndly. In the payment of a note of one hundred dollars, 
due Thomas Lutterloh, (and several other notes and accounts 
to persons named). 

3rdly. In payment of five hundred dollars to Mcllvaine, 
Brownly & Co. 

4thly. And lastly, té pay the debts due from the said Jas. 
M. Palmer to Drummond and Wyche and others, enumer- 
ating some twenty other creditors. . 

In a subsequent clausé-of this deed, it provided as follows: 
“ And if there shall be a balance, its to be applied to the 

* This case was one of those decided at the last term, and taken out by 
Judge Rurriy, to draw the opinion, which he was prevented by indisposition 
from doing. 
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payment of the debts due in the cities of Petersburg, Balti- 
more, and Philadelphia and elsewhere, named in the 4th 
class ; and if there shall not be a sufficiency to pay the same 
in full, they are to be scaled and paid pre rata, or in equal 
proportions, according to their amount, including interest to 
the time of the execution of the deed, any one or more of 
them giving in a discharge upon the payment of fifty cents 
of their debts, tobe preferred in this class, and if it should 
happen, which is not anticipated, there should not be a sufti- 
ciency to pay all the debts in the first class, they are to be 
scaled in like manner.” 

Under this deed of trust the house and lot, in question, were 
sold and conveyed by the trustee, to one Thomas Lutterloh, 
at its full value, and the money paid by him to the trustee. 
Lutterloh, who was the father of Mrs. Palmer, in order to 
provide a home for her, and her children, three in number, 
conveyed the house and lot, so purchased, to the debtor, J. M. 
Palmer, in trust for their sole interest, benefit and support. 
Afterwards, the property in question was levied on and sold 
under a judgment and execution against J. M. Palmer, as his 
property, and a sheriff’s deed made to the defendant, Giles, 
for the same. The purchaser, Giles, brought an action of 
ejectment to recover possession, treating the deed of trust as 
fraudulent and void, and recovered judgment, upon the 
ground, that the plaintiff was entitled to recover the legal es- 
tate, which the defendant in the execution had in the land, 
even though he held it as trustee, irrespective of the question 
of fraud attempted to be made by the parties; see Giles v. 
Palmer, 4 Jones’ Rep. 386. This bill was filed to enjoin the 
plaintiff, at law, from enforcing the writ of possession issuing 
upon this recovery, and praying that the sheriff’s deed may 
be surrendered for cancellation; and for general relief. The 
defendant answered, alleging the fraud on the face of the 
deed of trust, in the particular above quoted. 


Graham, for the plaintiff. 
Fowle and Bailey, for the defendant. 
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Pearson, C. J. At any time before creditors have ob- 
tained a lien on his property, a debtor is allowed to make a 
preference and to devote his property to the satisfaction of 
one or more of his creditors to the entire exclusion of others, 
and although a deed, conveying the property to a trustee, 
necessarily has the effect “to hinder and delay creditors,” 
still it is not considered fraudulent, provided it be made with 
a single eye to the honest exercise of this right of making a 
preference, and without any stipulation or intent that it shall 
inure, in any way, either directly or indirectly, to the benefit 
of the debtor, for any such stipulation or intent, whether ex- 
pressed in the deed, or to be inferred from circumstances, 
“taints it with fraud.” This Court has not, before the pre- 
sent case, been called on to decide whether a stipulation, giv- 
ing a preference to such of the creditors as will, on receiving 
one half of their debt, execute a release as to the other half, 
falls within the application of the general principle. But 
trom the numerous. cases, in which the principle has been 
stated and applied, among others, //ufner v. Lrwin, 1 Ired. 
Rep. 496 ; Avssam v. Edmonston, 1 Ire. Eq. 180, it follows, 
as a matter of course, that astipulation of this kind does fall 
within the prohibition of the principle, and does “ taint 
the deed with fraud,” because it is for the benefit of the debtor. 
Creditors are at liberty to make a composition, and upon re- 
ceiving a part, may release the residue, but a debtor is not at 
liberty to pervert his right to make a preference into a means 
of coersion, or use it as a bribe, whereby to secure a benefit 
for himself. Accordingly, we find it settled by many cases 
in our sister States, where the point was directly presented, 
that a stipulation of this kind vitiates a deed of trust; Grover 
v. Wakeman, 11 Wendall, 189; Zngraham v. Wheeler, 6 Conn. 
Rep. 297; Atkinson v. Jordan, 5 Hammond, 293 ; Brown v. 
Know, 6 Missouri Rep. 302, and others, cited on the arguinent. 
In short, it could not beheld “alee without running 
counter to the whole current of @écisions in our reports, and 
those of the other States in respect to deeds of trust. 

It was then insisted, that by the deed under consideration, 
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this stipulation is confined to the “fourth class” of creditors, 
and the deed may be void in respect to the trust declared in 
their favor, but remain valid as tothe others. There is ground 
to contend, that by a proper construction, this stipulation ex- 
tends also to the “first class” of creditors, whose debts, if 
need be, are “to be scaled in like manner.” But, waiving 
this view of it, the stipulation being expressed, in the face of 
the deed, the trustee, and all the creditors, who are presumed 
to have accepted the deed, by claiming to take benefit under 
it, are fixed with a complicity and coneurrence as particeps 
eriminis in this unlawful intent of the debtor, to impose terms 
on some of the creditors, and secure a benefit to himself; so 
that this fraudulent intent pervades the whole, and spoils all ; 
like one rotten egg broken into the same bowl with many good 
ones. 

Whether a deed, which is void on account of fraud in re- 
spect to some of the trusts declared, may not, nnder certain 
circumstances, be valid to pass the title, and support trusts 
declared in favor of other creditors, is a question of much dif- 
ficulty, and about which there is, seemingly, a conflict of the 
cases. See Brannoch v. Brannoch, 10 Ired. Rep. 428; Llaf- 
ner V. Lrwin, sup. For instance, suppose a debtor has a se- 
eret understanding with some of the creditors that he will in- 
sert their debts in the trust, provided they will only claim one 
half, and release the residue; or suppose the debtor, without 
the privity of the trustee, or the creditors, inserts a fecgned 
debt, with an intent that the supposed creditor shall draw the 
amount, and hold it on a secret trust for him: does this avoid 
the deed ¢» foto? On the argument of this case, this was the 
point mainly discussed, but we are relieved from the necessi- 
ty of deciding it, because the fact, that the stipulation is set 
out in the face of the deed, fixes the trustee and all the credi- 
tors, claiming benefit under it, with a concurrence in this un- 
lawful intent, and thus makes the deed void zn toto. For this 
view of the case, we are indebted to Judge Rurrry, who con- 
ferred with us as one of the Court, at our last June term. 

It was also insisted on the part of the plaintiffs that, admit 
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ting a creditor might have treated the deed as void in toto, as 
against the trustee, and the creditors claiming under it, it was 
otherwise in respect to the plaintiffs who claim under a pur- 
chaser at public sale, made by the trustee for a full and valu- 
able consideration, and without notice of an alleged frand. 

We will not enter upon the question how far a purchaser 
from the trustee, for valuable consideration, and without no- 
tice, may be entitled to protection, in a case where the fraud 
does not appear on the face of the deed, but is an open ques- 
tion of fact for a jury, or is to be adjudged by the Court up- 
on the finding of a fraudulent intent by the jury upon the 
distinction pointed out in Jlardy v. Stinpson, 13 Tred. Rep. 
132, because ours is a case of fraud, manifest on the deed, to 
he adjudged as matter of law by the Court, and with which 
the jury has nothing to do. It is settled that a purchaser is 
presumed to know the contents of the deed under which he 
derives his title, and is fixed with notice of every condition, 
provision, stipulation, and other matter therein set out. So, 
the person under whom the plaintiffs claim, must be taken 
to have bought with full notice of the stipulation which makes 
‘this deed fraudulent, as a matter of law; consequently, they 
do not stand in this Court as innocent purchasers, but take the 
title tainted with fraud. Indeed, it was owing to the cireum- 
stance that the person to whom the title was assigned in trust 
for them, happened to be the debtor and the defendant in the 
execution, that this Court acquired jurisdiction, otherwise, the 
alleged fraud was a subject fit for investigation in a court of 
law; Giles v. Palmer, 4 Jones’ Rep. 386, and that circum- 
stance does not at all affect the merits of the case. 


Per Curiam, Let the bill be dismissed. 
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ALFRED W. KLUTTS AND OTHERS against MARY A. L. KLUTTS. 


Where one bid off land at the sale of a clerk and master in Equity, and gave 
his bond for the purchase-money, but died before the sale was confirmed, it 
was J/eld, on the sale’s being afterwards confirmed, that his widow was en- 
titled to dower in the land under the act of assembly, Revised Code, ch. 
118, sec. 6, and that she had a right to have it disencumbered of the lien 


for the purchase-money by the personal estate. 


Prririon for the sale of real estate, removed to this Court by 
consent, from the Court of Equity of Rowan. 

This is a petition for the sale of several tracts of land and 
town lots, filed by the heirs-at-law of Caleb Klutts, and the 
widow, who joined them in respect of her right of dower.— 
There was a decree for the sale, and the property all sold by 
the clerk and master of Rowan, who reported that the sales 
were for a full price, and the master’s report, stating that fact, 
accompanied with bonds taken by him, was confirmed. Ata 
subsequent term, a motion was made that the master collect 
and distribute the proceeds of the land among the petitioners. 
On this motion, a question arose as to what proportion the 
widow is entitled in respect of her dower; also, whether she 
is entitled to such proportion in the money raised by the sale 
of two town lots in Salisbury, which brought $4713. These 
lots had been bid off by Mr. Klutts, in his life-time, at a sale 
by the clerk and master of Rowan, as the property of one 
Moses L. Brown, and bonds were given by him pursuant to 
the terms of the sale, but before the term to which the mas- 
ter was to report, he (Klutts) died. The sale, however, was 
confirmed afterwards, and the money ordered to be collected 
and title made to the purchaser. 

The widow of Caleb Klutts contends that she is entitled 
to dower in the equitable estate of her husband in the two 
town lots; which is opposed by the heirs-at-law, and in this 
state, the cause is brought to this Court. 


Fleming, for the heirs-at-law. 
Boyden, for widow. 
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Manty, J. This is a petition filed by the heirs-at-law of 
Caleb Klutts, against the widow, praying for a sale of lands, 
in order to allot dower, and make division among the said 
heirs to the best advantage. The question is, whether the pur- 
chaser of real estate, at a master’s sale, who gives bond for 
the purchase money, and dies before the sale is reported to, or 
confirmed by the court, is seized of such an equitable estate 
as will entitle his widow to dower. It seems the Court, after 
the death, confirmed the sale, and the case now awaits the 
collection of the purchase money, and the making of title. 

The case of Thompson v. Thompson, 1 Jones’ Rep. 430, 
was that of a vendee in possession, with a bond for title, a 
part of the purchase money only, being paid. It was there 
held the widow was entitled to dower. 

That case seems to have turned upon the point whether the 
vendee had any equitable estate in the land as distinguished 
from a mere right in equity, and with respect to that, we do 
not perceive any material difference between the cases. The 
sale in Equity is conducted by the master, under the order of 
the court. The biddings are public; the master aecepts the 
last and highest; takes the bond or bonds of the purchaser, and 
reports to the court. Such a sale, according to the ordinary 
course, is subject to the disapproval of the court, and subject al- 
80, to the lien of the former owner, until the purchase money is 
paid. It is nevertheless, as we think, a contract to sell which 
may be enforced in Equity, and, therefore, in a court of Equi- 
ty, the land is considered the property of the vendee. He 
has an equitable estate in it subject to be defeated. 

By recurring to the case of Thompson, it will be perceived 
that the equity of the vendee was not a simple or unmixed 
equity, but was encumbered with the superior equity of the 
vendor, to have this purchase-money paid. In that case, like 
the one before us, the estate of the vendee was subject to be 
defeated by the non-payment of the money. 

We do not attach any special importance to the other con- 
dition to which the contract of sale, in this case, was subject, 
to wit, the approval of the Court. The power to set aside, is not 

6 
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an arbitrary power, but is regulated by law. Our case is not 
encumbered by it, therefore, with any new principle. It only 
adds a condition whereby the vendee’s equity may be defeat- 
ed. It makes the vendee’s equity a little more complex, but 
does not materially change its nature. 

Upon the whole, we think the case depends upon the prin- 
ciples laid down in the case of Thompson, and that the de- 
fendant, the widow, had a right to have the lots in question, 
disencumbered of the lien, for the purchase money, and to 
have dower allotted therein, as well as in the other lands set 
forth in the petition. 

It is also apperent to us, that the interest of all parties, and 
especially the infant petitioners has been promoted by the 
sale of the entire estate in the lands; and a division of the 
proceeds may be made according to the respective interests of 
the parties. 


Per Curt, Let a decree be drawn accordingly. 





WILLIAM R. HOLT, Zeecutor, &e., AND OTHERS against PLEASANT 
H. HOGAN AND OTHERS. 


Whether a will made by one, having a power to appoint, which does not re- 
fer to the power nor notice, specially, any of the property subject to it, is 
an execution of such power—quere ? 

Where a person having a power of appointment for the benefit of others, used 
it for his own benefit, it was Held that such exercise of the power was en- 
tirely inoperative. 

Where property was left, by a will, to testator’s wife for life, with power to 
distribute it among her children, and she did not exercise the power, 
there being no general residuary clause, it was Held that after the falling 
in of the life-estate, the property passed to the distributees of the deceased 
under the statute. ‘ 

Where a testator provided, that one of his sons should be supported out o! 
his estate, while getting a profession, and charged his share with a certain 
sum with a view to that event, and such son declined, of his own accord, 
to study a profession, it was Held that he had no right'to ask that his share 
should be discharged of that sum in the ascertainment of his proportion of 
the estate. 
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Cause removed from the Court of Equity of Randolph county. 

The bill is filed by the plaintiff, as the executor of the will 
of Wiliam Hogan, praying a construction of certain clauses 
thereof, and for advice as to the manner of carrying the same in- 
to effect. The clauses of the said will, out of which the ques- 
tions arise, are as follows: 

“ First. I will and desire, that all my just debts shall be 
paid, and that my estate shall remain in the hands, and under 
the management of my beloved wife, Elizabeth Hogan, and 
my two sons, John A. Hogan and Alexander W. Hogan, un- 
til my youngest child arrive at the age of eighteen years, ex- 
cept such legacies as are herein after named. 

“ Secondly. I give aud bequeath to each of my children, 
namely, John A. Hogan, William L. Hogan, Franklin H. 
Hogan, Elizabeth J. Stone, Alexander W. Hogan, Pleasant 
HI. Hogan, Louisa Holt, Claudia Hogan, Frances Hogan, Eu- 
genia Hogan, and Julia Hogan, the sum of three thousand 
dollars each, and to my grandsons, William Jones, Nathaniel 
Jones, and John Jones, one thousand dollars each, which leg- 
acies are to be paid in money and property at its valuation, 
and moneys which may be raised from the products of my 
farms; out of which legacies are to be deducted the advance- 
ments I have already made to some of my children; which 
advancements are hereunto annexed and signed with my sig- 
nature. 

“ Thirdly. I give and bequeath to my beloved wife, Eliza- 
beth Hogan, the use of the manor plantation and land adjoin- 
ing, during her life, and one half of all my personal estate 
that may be left after paying the above named legacies ; and 
one-fifth part of all the marketable produce that may be rais- 
ed on my mill-plantation, during her life, with the privilege 
of disposing of the same by will, or otherwise, amongst our 
children at her death. 

“ Fourthly. I will and direct, that my son, Alexander W. 
Hogan, shall be supported out of my estate until he gets his 
profession, and, afterwards on the general division of my es- 
tate, amongst my children, my sons, John, William and Alex- 
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ander, shall be charged each with the sum of one thousand 
dollars, to be deducted from each of their parts in said distri- 
bution. 

Fifthly. 1 also will and direct, that my son, Pleasant, shall 
have the charge of my mill, and exercise the business at that 
farm as long as he and my executors herein named, can agree, 
for which he shall have a decent support and the sum of two 
hundred and fifty dollars, to be paid him annually by my ex- 
ecutors.” * * * 

Siathly. I further will and direct that the aforesaid legacies 
of one thousand dollars, each, which I have willed to my 
grandsons, William, Nathaniel, and John Jones, shall be paid 
to them in negroes or land, or both, at the discretion of my 
executors when they arrive at the age of twenty-one years.” 

In a paper referred to by the will as containing a list of ad- 
vancements, the testator mentions that the sum of $1200 ad- 
vanced to his daughter, Mary Jones, was not to be deducted 
from the legacies to her three sons, (William, Nathaniel and 
John,) “tas they are not to have any more of my estate than 
one thousand dollars each.” 

Mrs. Hogan and her two sons, John and Alexander, were 
appointed executors, but the two latter having died, she con- 
tinued solely to manage the affairs of the estate for several 
years preceding her death, during which time she accumula- 
ted, from the use of her life-interest, and the other sources 
provided in the will, an estate of considerable value. She 
died in 1856, having made a will, appointing the plaintiff, W. 
R. Holt, her exeeutor, by which he became executor, also, of 
William Hogan’s will. All the debts were paid off before her 
death, as also were the special legacies, with the exception of 
a part of that to Nathaniel Jones, and the legacy of $1000 to 
John Jones, who died before he reached the age of twenty- 
one years. The will of Mrs. Hogan in its 10th clause, is as 
follows : 

“The residue of my property I will and degfre to be sold by 
my executor, and the proceeds to be applied first to the pay- 
ment of my aforesaid legacies, and the balance to be divided 
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between Elizabeth J. Davis, Louisa A. Holt, Eugenia A. 
Minniss, the two children of A. W. Hogan, dec’d, to wit, Wil- 
liam G. Hogan, and Jesse H. Hogan, and Pleasant Hogan, as 
follows, to wit, my son, Pleasant H. Hogan, according to the 
compromise before alluded to between us, and to go into the 
hands of a trustee as above provided: to my daughters, Eliz- 
ubeth J. Davis, Eugenia A. Minniss, and Louisa A. Holt, one 
share each, and to A. W. Hogan’s children one share, they 
to represent their father.” 

Under the will of Col. Ilogan, especially the fifth clause as 
above stated, his son Pleasant claimed against his mother a 
large sum for support, and his yearly salary in superintending 
the business of the mill and mill-farm, which is charged on 
her interest, and was about to file a bill in equity for the same; 
but, at the instance of mutual friends, the dispute was com- 
promised in writing, and signed by each. In that compro- 
mise it is provided that Mrs. Hogan, “in making a division 
of her husband’s estate, at her death, shall allow to the said 
Pleasant, twice as much as any other child.” 

This is the compromise alluded to in Mrs. Hogan’s will. 

The primary question submitted by the plaintiff is, whether 
the above will of Mrs. Hogan is a valid and effectual exeen- 
tion of the power contained in her husband’s will, and if not, 
who are entitled, on the falling in of the estate, to the proper- 
ty left to Mrs. Hogan, to be divided by her. 

John Jones, one of the children of Mary, deceased, died 
several years befere he arrived at twenty-one, and another 
question submitted, is whether his share lapsed or whether it 
became payable to his administrator, and if payable at all, 
whether it bears ixterest, and from What time, and whether in 
the latter event it may still be paid in property. Alexander 
W. Hegan voluntarily declined studying a profession, and his 
suppert was no charge on the estafe on that account. THis 
administrator gantends that the charge of $1000 on his shgre, 
made in his father’s will, on the supposition of his studying a 
profession, ought not to stand against him in the settlement of 
the estate, and the executor asks advice also, on this point. 
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By another clause of the will of Mrs. Hogan, she provides 
as follows : 

“7th. I will and direct that the legacy, or the part of it uri- 
paid given by the will of my late husband, William Hogan, of 
which I am executrix, to Nathaniel Jones, my grandson, be 
paid out of lands in Alabama, belonging to the estate of my 
deceased husband, and the balance, if any, after deducting 
advancements made, out of any estate I may have coming to 
me from the estate of my deceased son, Franklin H. Hogan, 
and if I get nothing from his estate, or not sufficient, then out 
of any estate I may leave behind me.” 

Nathaniel Jones has been of age for several years, and, in 
his answer, insists that the executor of William Hogan is 
bound to pay him his legacy out of the estate, and that he is 
not bound to look to the uncertain provision attempted to be 
made in the will of his grand mother. Upon this point, also, 
the executor asks the advice of the Court. 

All the surviving children of William Hogan, and the re- 
presentatives of sueh as have died, are made parties; also, 
the administrator of John Jones, and they all answered, but 
their answers do not vary the statement as herein above set 
forth. 


Morehead and Gorrell, for the plaintiff. 
Fowle, Miller, and Kittrell, tor the defendants. 


Prarson, C. J. 1. Under the third clause of the will of 
William Hogan, Mrs. Hogan took a life-estate in the land and 
personal estate therein mentioned, with a power of appoint- 
ment among the children at her death, but in the profits of 
this property, and one-fifth of the produce of the mill-planta- 
tion during her life, she took an absolute interest, and was en- 
titled to such portion thereof, as she did not find it necessary 
to gxpend ; and these “savings” pass unde will. 

But her will is not an effectual exercise of the power of ap- 
pointment. It does not refer to the power, or parport to act 
under it. Nor does it mention, specifically, any of the pro- 





’ 
DECEMBER TERM, 1859. 





Holt v. Hogan, 





perty willed to her by Col. Hogan; but professes simply, to 
dispose of her own estate ; so, that it may well be doubted 
whether, in this point of view, it could have effect as an ex- 
ercise of the power. But, if we suppose the reference made 
to the compromise between herself and her son Pleasant Ho- 
gan, is sufficient to connect her will with the power, so as to 
show an intent thereby to exercise it, another difficulty is pre- 
sented, which we consider fatal. The compromise shows, that 
in order to relieve herself from a liability to Pleasant, which 
he was about to enforce by suit, she agreed so to exercise the 
power as to give him a double share; and, in pursuance of 
that agreement, she does give him a double share. It is set- 
tled that a person having a power of appointment for the 
benefit of others, is not at liberty to use it for his own benefit; 
and, if he does so, it makes the exercise of the power entirely 
inoperative. Thus, if a parent has a power of appointment 
to such of his children as he may choose, he cannot appoint 
it to one of the children wpon a bargain beforehand for his 
own benefit; Adams’ Eq. 185. The grounds upon which this 
doctrine,is based, are too obvious to require comment, and its 
application to the case under consideration, is manifest. 

The power not having been duly exercised, and there being 
no limitation over, in default of appointment, the question 
arises, who is entitled to this property, upon the falling in of 
the life-estate? There is no general residuary clause in the 
will of Col. Hogan. In the 7th clause he directs the residue 
of his estate, both real and personal, to be equally divided 
amongst his children by his executors, when the youngest 
child shall arrive at the age of eighteen years, and thus, by 
necessary implication, excludes the property which he had 
given his wife for life, with a power of appointment by her 
among his children, for there is no connection between the 
time of his wife’s death and the time when the youngest = 
should arrives the age of eighteen. One might ha 
long before or after the other, consequently, the property gi 
en to his wife cannot be included in that which he pa 
should be divided by his executors; and, being undisposed of 
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by his will, passed to his distributees under the statute of dis- 
tributions; the legal effect being that by the will, Mrs. Hogan 
took a life-estate, and the reversionary interest passed by act 
of law to the distributees subject to be divested by the exer- 
cise of the power of appointment. It follows that Mrs. Ho- 
gan was entitled to a distributive share of this undisposed of 
fund, for the life-estate given to her by the will, does not ex- 
elude her from claiming her part of what is not embraced by 
the will. This interest, and her “savings” from the profits 
of her life-estate, and any other estate she may have owned, 
pass under her will. So, it also follows that the three chil- 
dren of Mrs. Jones, a deceased daughter, are entitled to a 
share of this fund; for the words of exclusion, as to them, on- 
ly have the effect of preventing any further claim by them 
under the will, and do not embrace an interest as to which he 
died intestate; Dunlap v. Jngram, 4 Jones’ Eq. 178. 

2. The legacies of the sum of $1000 to each of the three 
children of Mrs. Jones, were vested, although not to be paid, 
until they respectively arrived at the age of twenty-one years; 
consequently, the administrator of John Jones is eyitled to 
his legacy, but he is not entitled to interest except from the 
time when he would have arrived at age. His dying before 
that time, does not entitle his representative to claim the mo- 
ney or interest on it, sooner than he would have been entitled 
had he lived. There will be a decree against the executor 
for these legacies and interest, to be paid in money. For, the 
discretion of the execntor to pay in land or negroes, ought to 
have been exercised at the time the legacies were payable, 
and the arrangements which Mrs. Hogan attempts to make in 
her will, has no legal effect. 

8. As Alexander Hogan, of his own accord, declined to 
study a profession, we can see no ground upon which he ean 
take advantage of his own fault, or rather, his own pleasure, 
in cr to free himself from a charge which the testator an- 
nexéd to his share of the estate. The cases cited by Mr. Mi- 
ler, do not support the position taken by him. If a legacy of 
$1000 be given to one to be paid when he arrives at age, and 





DECEMBER TERM, 1859. 89 





Oldham v. Oldham. 








the interest is directed to be applied to his education, he is en- 
titled to the interest, although he becomes a lunatic; becanse 
it was a direct gift to him with a mere direction as to its ap- 
plication. So, if $100 is given for the nurture of A, and al- 
so, $100 to bind him apprentice, and the executor neglects to 
bind him, A is entitled to the $100 which onght to have 
been applied to putting him out as an apprentice; for, it was 
the fault of the executor, and not that of A, that he was not 
bound apprentice; Barton v. Cooke, 5 Ves. Rep. 461; which 
distinguishes from our case. Besides, there is not here 
any gift to Alexander, but only a direction that he shall be 
supported out of the estate until he gets his profession, with a 
charge of $1000 upon his share, and that of John and Wil- 
liam. So the charge is positive, and the provision for his sup- 
port was, of course, left for his election, and because he chose 
to disappoint the expectation of the testator, by not studying 
a profession, non constat, that he thereby relieved himself of 
the charge. There must be a decree and reference conform- 
ing to this opinion. 


Per Curiam, Decree accordingly. 


SARAH OLDHAM (non compos) by her Guardian against YOUNG 
OLDHAM. 


Where a son, living with his mother, (a woman of weak intellect,) having the 
management of her affairs, and habitually controlling her conduct, used a 
bond that had been unfairly obtained from her without consideration, and 
which had been paid by otners to him, as the means of obtaining from her 
a conveyance of a slave, it was Held that the deed was void, and that the 
Court would compel its surrender for cancellation. 

Where a deed was obtained by one standing in a confidential relation to- 
wards another of weak intellect, and the relation and imbecility congfie 
from the time of the act till the bringing of a suit, to be relieved against the 
deed, it was Held that the statute of limitations, ch. 65, sec. 20, Rev. Code, 
did not avail the defendant. 
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Cause removed from the Court of Equity of Chatham county. 
The bill was filed by Sarah Oldham, who had become in- 
sane, who sued by her guardian, Thomas D. Oldham, to com- | 
pel the surrender of a bill of sale obtained from her by frau- 
dulent pretense, and by the exercise of undue influence. The 
cause was argued by /’hdllips for the plaintitf, and L/aughton 
for the defendant, upon the bill, answer and proofs tiled. The 
substance and effect of the pleadings and prvots, are so fully 
set out in the opinion of the Court, that it is not deemed ne- 
cessary or proper to make any other statement of them. 


Manty, J. The bill is filed to call in and cancel, or de- 
clare null a bill of sale, made by Sarah Oldham to her son, 
Young Oldham, for a slave, named Brooks. The equity of 
the bill is placed on several grounds, viz., fiduciary relations 
between the parties—a want of consideration—imbecility of 
mind in the bargainor and imposition. Whatever may be 
thought of these separately, it must be conceded, they, alto- 
gether, make a clear case, if established, for the interference 
of the Court. The testimony was considered during the ar- 
gument, and has since been re-examined, and we find the ma- 
terial facts to be: That, after the death of her husband in 
1843, the complainant, then near 70 years of age, and very 
feeble in body and mind, continued to live in the family resi- 
dence with her youngest son, the defendant, as manager. On 
the 20th of September, 1843, the mother executed a bond to 
the son for $275, which he alleges was a debt due him from 
the deceased. On the 12th of April, 1848, she executed the 
bill of sale in question. The consideration, inserted, is $300, 
and the amount is credited on the bond. It also appears that 
a claim, due defendant from the deceased, was brought against 
the heirs-at-law and settled by a release, to him, of their undi- 
ded interest in the land where he was living. This deed of 
release was executed in 1844. 

thout resorting to any questionable evidence, there is 
abundant proof, that immediately before the death of her hus- 
band, she underwent a marked change in body and mind, and 
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from that time continued in a state of mental and physical 
decrepitude, until finally, in 1857, she was declared non com- 
pos mentis by an inquisition of lunacy. 

During this entire period, the defendant exercised control 
over her personal habits and exclusive dominion in the man- 
agement of their joint affairs, which shows that her will had 
become entirely subservient to his. If not actually incompe- 
tent, at the execution of the bill of sale, she was certainly in 
a condition of mind easy to be imposed upon. The relations 
between them (of control on the one hand, and absolute de- 
pendance on the other) were such as to make the task an easy 
one. Accordingly, we find that he uses a bond, which had 
been procured from his mother immediately after the death 
of the father—a bond which had no consideration to support 
it—and uses it after its pretended consideration had been once 
paid, and makes it the basis of the conveyance to him, of the 
negro boy. It stands in a worse condition than a voluntary 
conveyance, which, under the circumstances, could not have 
been upheld, it is a conveyance procured by means of a 
fraudulent consideration. 

It is worthy of remark, in this connection, that the account 
which the subscribing witness gives of the execution of the 
paper, and ceremony of conveyance, convinces us that it was 
not only an act of extreme imbecility, but also, of extreme 
reluctance. 

We have not thought proper to notice questions of evidence 
brought before us, by way of appeal, from the commissioner, 
as the view we here take is irrespective of testimony except- 
ed to. 

Our conclusion then, is, that the bill of sale of the 12th of 
April, 1848, was procured by means of a false and fraudulent 
consideration—by a son, who stood in a position of trust and 
confidence, and who possessed and exercised remarkable pow- 
ers of control over a weak and feeble mother ; and ie 
fraud and influence induced a reluctant consent to the fms 


of a conveyance, which cannot be upheld in a court of 
Equity. Authority for this conclusion, upon the facts, will 
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be found in a number of recent cases in onr own reports, and 
in the cases there cited ; Michael v. Michael, 4 Ire. Eq. 367 ; 
Ames v. Satterfield, 5 Ire. Eq. 173; Deaton v. Monroe, 4 
Jones’ Eq. 39. 

It will follow, as a clear legal deduction from the foregoing 
facts and conclusions, that the statute of limitations, (Rev. 
Code, chap. 65, sec. 20) which the defendant sets up, cannot 
avail him. If the bill of sale be null fer imbecility, influence 
and fraud, it follows, as long as the influences and conditions 
subsist, the statute will not help the title. It has already been 
stated that the influences, under which complainant was in- 
duced to execute the bill of sale, continued urtil the unfortu- 
nate woman became entirely insane. There has been no pe- 
riod, therefore, subsequent to its date, when its redelivery, by 
the maker, would have given it validity, and, therefore, * « 
fortiorz, mere inaction, could not have that effect. 


Per Curiam, Let a decree be drawn, directing the Dill 
of sale to be delivered up to be cancel- 
led, and costs to be taxed against the 
defendant. 


EBENEZER EMMONS against WILLIAM F. McKESSON. 


Where A, as principal, and B, as surety, gave a note on an executory cou- 
tract for the purchase of real property, in -which a fraud was practiced on 
A, it was Held that a bill filed by B alone, praying for an injunction to stay 
an execution at law, and setting up no other equity, is defective in sub- 
stance. 

It is irregular for a clerk and master, even by consent of counsel, to send up 
the original papers of a cause, on an appeal from an interlocutory order, or 
by consent to charge, in such a case, as if copies had been made and sent 


"ge 


Apprat from an interlocutory order of the Court of Equity of 
Wake county, CaLpwett, J., presiding. 
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The plaintiff, the surety, and his son, Eb. Emmons, jun., 
joined in a note to the defendant, for the sum of $500, 
as the price of one-fourth of the defendant’s mining in- 
terest in a certain copper mine, in the county of Ashe, in this 
State, called the Maxwell mine, and at the time said note was 
given, the defendant, McKesson, entered into-a bond to- eon- 
vey to the said Ebenezer Emmons, jr., one undivided fourth 
part of said interest. When the nete became due, the plain- 
tiff and his son were absent from the State, and the defendant 
took out an attachment against them, on account of said debt, 
and had ene Samuel McD. Tate summoned as. garnishee, and 
on his answer, the plaintiff net appearing to the suit, a judg- 
ment was rendered against them in the County Court of 
Burke, for the debt, ($599,112) and execution isssued thereon 
to the sheriff of Wake county. 

The plaintiff, in his bill, alleges that McKesson represented 
himself as the entire owner of the mine; that this was not the 
truth, for that one Willis was the owner of one half of it, and 
had been so declared by a decree of the Court of Equity of 
Burke county. 

He also alleges, that he was a citizen of Wake county 
at the time the attachment was taken out against him, and 
that he, the plaintiff, had no right to take out that process 
against him ; also, that there was nothing levied on to sustain 
the attachment; for that Tate, the garnishee, did not admit 
that he owed plaintiff any thing, and that for these reasons, 
the judgment was irregular and void. 

The prayer of the bill is for an injunction, “ commanding 
the sheriff of Wake to proceed no further under the said 
fh. fa.,” and for general relief. 

The injunction issned in vacation as prayed, and on the re- 
turn of the same, the defendant filed an answer, denying all 
the allegations of fact, stated in the bill, upon which relief 
was asked. | 

On the coming in of the answer, the defendant’s coynsel 
moved for the dissolution of the injunction which the Court 
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refused, and ordered it to be continued 'to the hearing of the 


cause. 
From this order, the defendant appealed. 


Cantwell and Fowle, for the plaintiff. 
E. G. Haywood and Miller, for the defendant. 


Prarson, C. J. There is error in the decretal order: The 
motion to dissolve the injunction ought to have been allowed. 

1. The bill is fatally defective in substance, and the injune- 
tion was improvidently granted. The only object of the 
plaintiff seems to be to have the defendant perpetually en- 
joined from issuing or enforcing execution on the judgment. 
What is to be done with the contract, in consideration of 
which, the note was executed? Will a specific performance 
be hereafter asked for by the son of the plaintiff? Or willhe 
seek to have the contract rescinded, on the ground, that it 
was obtained by false representations? These are matters 
about which the plaintiff supposes he has no concern ; and 
yet, it is entirely clear, that his equity, if he has any, isa mere 
incident to the equity of his son, if Ae has any, and must be set 
up through or under him. Consequently, the son ought to 
have been made a party, with proper allegations to set up his 
as the primary equity ; which would lay a foundation for an 
injunction as ancillary and in furtherance thereof. No prece- 
dent can be found for a bill like the present, where an injune- 
tion against an execution on a judgment, at law, is the only 
relief asked for, and the original transaction is left open as a 
subject for future litigation. 

In cases of injunctions to prevent torts, the plaintiff alleges 
a legal title, and asks the interference of this Court, on the 
ground of irreparable injury. So, of course, a perpetual in- 
junction is the only relief asked for. But in all other cases of 
injunction, the plaintiff alleges some primary equity, as an 
equitable estate, which entitles him to call for a legal title, or 
an equitable right, which he is seeking to enforce, and the 
injunction is prayed for in aid of the primary equity, so as to 
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prevent loss or damage, or inconvenience, until he has an op- 
portunity to establish it. This subject is explained in Patter- 
son v. Miller, 4 Jones’ Eq. 451. 

2. If it is admitted that the judgment is irregular or void, 
that constitutes no equity. The plaintiff has a plain remedy 
at law to have the judgment set aside or vacated, and the ex- 
ecution called in, on motion, in the court where it was render- 
ed; Zachary v. Curtis, 6 Ired. Eq. 199, cited for the plaintiff, 
has no bearing on the question. 

3. The answer is a fair, full and direct response to every al- 
legation of the bill on which the supposed equity of the plain- 
tiff is put, and must, at this stage of the proceedings, be taken 
to be true. No equity is confessed, and no ground of excep- 
tion can be taken to the answer. 

4. We can see no reason why judgment should not be giv- 
en on the injunction bond. It is true, the only surety to it is 
the son of the plaintiff, who ought to have been a party to the 
bill, but the plaintiff cannot be heard to object to the bond on 
thataccount. Noristhe position tenable, that judgment cannot 
be rendered on the bond, because the injunction was improvi- 
dently granted, and the judgment at law, which is complain- 
ed of is void, for the statute is express, and applies to all in- 
junctions, commanding the stay of an execution, ch. 32, see. 
14 and 17, (Rev. Code) provides, “ Where an injunction shall 
be dissolved, judgment shall be rendered on the bond given 
on obtaining the same, in the same manner as on appeal 
bonds.” This point is noticed because it was discussed in the 
argument. 

5. The original papers are sent to this Court instead of co- 
pies, and we find from the transcript, that it was done by cén- 
sent, with leave to the master to tax full costs. The practice 
cannot be allowed. The parties had no right to consent that 
the original papers should be taken out of the Court below, 
and sent up to this Court; for the papers were in the custody 
of the Court, and the parties had no control over them. wW or 
had the Court below power, even with the consent of parties, 
to send up the original papers on an appeal from an interloc- 
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utory order, and thereby deprive itself of papers necessary to 
the original cause, which was still pending before it, and de- 
pend on this Court to send the papers back; whereby it would 
be left without any record or evidence to show how the pro- 
ceeding was constituted before it. So that one Court or the 
other, must be without a case. The papers eannot be with- 
drawn from the oftice of this Cort unless the master of the 
Court below, files proper copies, mune pro tune. 

We feel called on to add, if by the entry “with leave to 
the master to tax full costs,” it be intended that he should tax 
costs, as if copies had been made out and sent to this Court, 
such a proceeding cannot be sanetioued. 

This opinion will be certified to the Court below with in- 
structions to proceed accordingly. 


Per Curiam, Decretal order reversed. 


CHRISTIANA DU PRE AND OTHERS against HENRY G. WILLIAMS 
AND ANOTHER. 


Where the slave of A was levied on under an execution against B, and there 
was no allegation of irreparable injury, nor of the pendency of a suit at Law. 
nor of ether equitable ingredient to distinguish the case from a simple tort 
for which adequate reparation could be made by the recovery of damages at 
Law, it was Z/eld that a Court of Equity had no jurisdiction to enjoin a 
sale of the slave under the execution. ‘ 


Cause transmitted from the Court of Equity of Wake county. 

The bill alleges that Cornelius Du Pre and Daniel Du Pre, 
Junior, purchased of one Thomas Robeson, a negro woman, 
named Harriet, and her ehild Frances, for which they paid 
the money, and took a bill of sale; that on the 16th of Octe- 
ber, 1851, the said Cornelius and Daniel Du Pre, Junior, sold 
the said slaves and another, a child also of Harriet, to Daniel Du 
Pre, Senior, the father of the plaintiffs, Rachel and Altona, 
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and of the said Cornelius and Daniel, Jr., and husband of 
plaintiff, Christiana, and that the money was paid for the same 
by the said Daniel, Senior, and he took from them a convey- 
ance for the same, of that date; that the said Daniel, Senior, 
took the slaves into his possession and kept them, claiming 
them adversely to all other rights, until September, 1856, 
when he conveyed them and another child of Harriet named 
Virgil, to the plaintiffs, Rachel and Altona, reserving a life- 
estate in the same to himself and his wife, the plaintiff, Chris- 
tiana, and that he thence held them according to the terms of 
the said conveyance, until his death, which took place in 
April, 1858; that since then, the said slaves have remained 
in the possession of the mother and the two daughters, who 
have resided together, and are still so residing; that a judg- 
ment was rendered at the December Term, 1858, of the Coun- 
ty Court of New Hanover, against Cornelius Dn Pre and 
Daniel Du Pre, Junior, and against the defendant, John A. 
Baker, in favor of defendant, Henry G. Williams, on which 
a writ of fiert facias issued, directed to the sheriff of Wake 
county ; that the said sheriff, at the instance of the said Wil- 
liams and Baker, levied this execution on the four slaves, 
above mentioned, and took from the plaintiffs a bond for the 
forthcoming of them, at a given day, when he avows his pur- , 
pose to make sale of them according to the exigency of his 
writ. 

The prayer of the bill is, that the said Williams and Baker 
be enjoined from selling the slaves, as threatened, and that 
the forthcoming bond may be surrendered for cancellation, 
and for general relief. 

An injunction was issued in vacation, and at the return 
term, the defendants demurred, generally, for the want of 
equity. 

The cause being set for argument on the demurrer, was sent 
to this Court. 


B. F. Moore and Miller, for plaintiffs. 
E. G. Haywood, Fowle ard Cantwell, for defendants. 
7 
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Pearson, ©. J. A court of Equity has no jurisdiction in 
respect to ¢orts, except under peculiar circumstances, where 
its interference is necessary, in order to prevent “ irreparable 
injury.” 

To justify the assumption of jurisdiction, it is not sufficient, 
as in matters of contract, that the remedy, at law, is inade- 
quate. Nor is it sufficient that the wrong appended will, if 
not prevented, subject the party to “inconvenience and great 
expense, and put him to much trouble,” for this would opeu 
too large a field and leave but little for the common law courts. 
The wrong apprehended must be of such a nature as will 
cause irreparable injury in the proper sense of the word “ ir- 
reparable,” for that is the foundation of the jurisdiction, and 
the chancellor interferes, not because there is any equitable 
ingredient involved in the case, but to prevent a tort, the con- 
sequences of which could not be compensated for; for exam- 
ple, to prevent destructive waste, as cutting down ornamental 
or shade trees ; or, to stay ordinary waste in cutting timber, 
&c., where the party is unable to pay for it; to prevent a nuis- 
ance or the invasion of a copy right; and to prevent an arti- 
cle of personal property where it has a peculiar value, as an 
ancient silver altar, or a picture by some celebrated artist, 
from being destroyed or defaced, pending a suit concerning it, 
where there is reason to apprehend that the defendant will 
mash the altar or tear the picture or smear it with a brush; 
Adams’ Eq. 92. These cases, in respect to personal property, 
are reported in the English books, but it is remarkable how 
very few cases of the kind are to be met with in their reports; 
showing the extreme caution with which the jurisdiction is 
exercised. In our reports there are many cases respecting 
slaves, where writs of injunction and sequestration have been 
granted at the instance of a remainder-man against a tenant 
for life; or of those entitled to the ulterior estate, against one 
having a determinable fee, to prevent the slaves from being 
earried to “parts unknown,” which is considered in effect a 
destruction of the property. This jurisdiction, like that to 
prevent waste, is freely exercised where facts are stated to 
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show a well grounded apprehension that tle slaves will be ta- 
ken off; and, in most of the cases, there is an allegation of 
the insolvency of the defendant; that, however, we appre- 
hend, is not necessary; for, in these cases, and those to pre- 
vent waste, there is a “ privity of estate” which creates a con- 
fidential relation, and makes the way easy for the interference 
of acourt of Equity. But the cases in our books are very rare 
where the court has interfered in order to prevent a naked 
trespass, and the irreparable injury which would result should 
the wrong-doer carry the slave to “parts unknown.” There 
can be no doubt, however, in respect to the jurisdiction ; for 
the injury would be irreparable, and the removal of the slave 
to parts unknown, would be, in effect, a destruction. We 
should, without hesitation, sustain an injunction or sequestra- 
tien granted in aid of an action at law, either pending, or 
about to be commenced fer a naked trespass, if necessary to 
preserve the property and prevent it from being taken out of 
the country. The counsel for the plaintiffs were only able to 
find in our reports, three cases in which they conceive the ju- 
risdiction has been exercised; Adwards v. Massey, 1 Hawks’ 
364, is in point. An action of detinue was pending fora 
slave. The defendant was a mere wrong-doer, and the aid of 
the Court is asked on the ground that he was insolvent, and 
intended to run the slave beyond the limits of the State; the 
injunction and sequestration were sustained, filler v. Wash- 
burn, 3 Tred. 161, is not in point. An action at law, by the 
administrator, was pending, and tlre bill has an allegation that 
the defendants were men in slender circumstances, and intend 
ed to remove the slaves out the State. But there was privity 
between the parties, and the Court treats the bill as one for 
specific performance “to enforce an agreement to compromise 
a family dispute.” JfeNeely v. McNeely, Busb. Eq. 240, is 
not in point. The object was to prevent a trustee from sell- 
ing the property after the trusts of the deed were satisfied, 
and for areconveyance. So, Ldwards v. Massey, is the only 
ease in which our Court, has interfered to prevent a naked 
trespass. 





IN THE SUPREME COURT. 





Du Pre v. Williams. 





On the side of the defendant, two cases were relied on to 
show that a court of Equity, has no jurisdiction in a case like 
the present, Howel v. Howel, 5 Ired. Eq. 258, is in point-—and, 
in fact, is decisive of this case, being “all fours” with it; (ex- 
cept, that here the object is to obstruct the execution of legal 
process which makes this the stronger case against the inter- 
ference of a court of Equity:) An old woman had been in 
possession of slaves for near twenty years under a legacy to 
her for life, remainder to her children, which had been assent- 
ed to by the executor. She alleges that the executor had, by 
a false allegation, obtained an order of sale by an ex parte ap- 
plication to the county court, and was about to take the slaves 
from her and sell them. She avers that the injury to lier 
would be irreparable. She is old, and would hardly live long 
enough to recover damages at law for the trespass; Judges 
Rorriv and Nasu, who were then on the bench, although 
aware that in several of our sister States the courts of equity 
had assumed jurisdictson to prevent a sale of slaves under 
such circumstances, were clearly of opinion that the jurisdic- 
tion could not be rightfully assumed—that it was in violation 
of a principle well settled by the English courts, from which 
we derive our equity jurisprudence, and so fully recognised 
by our courts and the legal profession of this State, as not to 
require elaboration. Accordingly, in delivering the opinion, 
it was considered sufficient to say the injury was not irrepara- 
ble; if the plaintiff died, her personal representative would 
recover the damages caused by a temporary loss in the posses- 
sion and services of the slaves, and the conclusion is,. “the 
case presents the naked question, will a court of equity inter- 
fere to prevent a trespass, where the damage is not irrepara- 
ble? This Court has never claimed or exercised sueh a juris- 
diction.” Smith v. Bank of Wadesboro’, 4 Jones’ Eq. 303, 
although not in point, affords a negative inference against the 
jurisdiction; for, had such a jurisdiction been recognised, it 
would have presented a plain ground on which to put the de- 
cision, whereas, the Court justifies its jurisdiction on the par- 
ticular circumstance, that the legal title vested in the husband 
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jure maritt, and as he was the defendant in the execution, an 
action at law could not be maintained, and the wife was, for 
that reason, forced to come into a court of equity for the pro- 
tection of her separate estate. 

We said above, our case differs from Howel v. Howel in this: 
the object here is to obstruct the execution of legal process. 
That is a consideration entitled to much weight in every court. 
An execution is said to be “the end of the law,” and yet, if 
it can be interrupted, either by an action at law, or a bill in 
equity, it will only be the “beginning;” and there will be no 
end of the law; for, it is obvious, every debtor who is hard 
pressed will be tempted to put his property in the hands of 
his children or other relatives, who may, when an execution 
issues, stop the sale and start a new suit. Accordingly, it is 
settled at common law, that a writ of replevin will not lie by 
A, to take property out of the hands of the sheriff which he 
has seized under an execution against B. The execution must 
be brought to an end, and A must bring some action which 
will not interrupt it. So, on the same principle, although the 
words of our statute in regard to the action of replevin, are 
very general, and the purpose is to extend the application of 
the action, our courts felt bound to put such a construction on 
it, as to prevent an execution from being interrupted by it, 
althongh A asserted that the property belonged to him, and 
not to B, for it was considered more consonant to the admin- 
istration of justice, that he should suffer the inconvenience of 
a temporary loss of the services of the property, for which he 
could recover compensation in damages, rather than have the 
execution stopped; Carroll v. Hussey, 9 Ired. 89; McLeod 
v. Oates, Ired. 387. The same principle applies with equal 
force to a court of Equity; for Equity does not conflict with 
the principles of Law, and will only enjoin a party from pro- 
ceeding under an execution in cases where some equitable in- 
gredient is involved, and where that is the case, even the debt- 
or himself is entitled to an injunction. Let it not be said that 
as replevin does not lie, the party is without remedy at law, 
which gives him a stronger claim to the aid of a court of Equi- 
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ty. That isa fallacy. He is not without remedy at law.— 
He may bring trespass, trover, or detinue, and if he will wait 
until the sheriff eompletes the execution by a sale, he may 
then bring replevin. So, there is no pretext for applying to 
Equity, except the temporary loss of the services of the pro- 
perty, whieh, as we have seen, is not an irreparable injury.— 
After the sale, if the slaves are about to be removed out of 
the State, Equity will interfere to proteet the property during 
the pendency of the action at law to establish the legal title. 
In our case, if the bill had been properly framed, and an al- 
legation made that the defendants were acting coilusively, 
and were making use of the execution as a mere cover, in or- 
der to get the slaves out of the possession of the plaintiffs, 
with an intent to run them out of the country, it may be that 
a court of Equity would interfere on the ground that the de- 
fendants were perverting the process of the law, whereby to 
enable them to inflict an irreparable injury on the plaintiffs ; 
but there is no such allegation in the bill, and speculation in 
regard to a ease presenting that view, is not called for. Be 
sides the want of this allegation, the bill is fatally defective in 
another respect: there is no averment that an action at law is 
pending, or is about tobe commenced. An injunction against 
selling under an execution is asked for, and there the matter 
is to stop! This is contrary to the course of the Court; Pat- 
terson v. Miller, 4 Jones’ Eq. 451; Emmons v. McKesson, at 
this term, (ante 92.) It is especially necessary, in a case like 
the present; for if the creditors are enjoined from having their 
execution levied, and the negroes taken into possession by the 
sheriff, the party in possession will have no cause of action, 
and the creditors can institute no preceeding, either at Law, 
or in Equity, because it is necessary that they should become 
purchasers at sheriff’s sale, before any title to this speeifie pro- 
perty will vest in them, and put it in their power to treat the con- 
veyance of the debtor as frandulent. To meet this difficulty, 
Mr. Moore suggested: ‘ Let the sheriff levy and take the ne- 
groes into possession. That will subject him to an action by 
the party whose possession was interfered with; all we ask is 
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that the property shall not be sold, but be put back into our 
possession.” Granted. Then it will be at your election 
whether to bring an action or not, and so the title, according 
to the frame of the bill, may never be tried. 

Thus, we may see some of the many difficulties that will 
grow up out of the jurisdiction which the Court is pressed 
now to assume and exercise for the first time. And for what? 
Only to prevent the owner of slaves from being exposed to a 
naked trespass, whereby he may lose the services for a time, 
and be put to the expense and trouble of hiring others; for 
all of which he will recover full damages at law. 

If a court of Equity should assume jurisdiction to prevent 
all torts, the damages resulting from which, are as grievous 
as in this case, the field of its labor will become indefinitely 
enlarged. 

This opinion has been more elaborated than would other- 
wise have been considered necessary, because cases, from sev- 
eral of the other States, where a jurisdiction to prevent torts 
by a sale of slaves has been assumed, were cited and pressed 
with much earnestness on the argument. 

In South Carolina and Virginia, the jurisdiction seems, first 
to have been put “on the peculiar ties of affection by which 
master and slave are united. There is the faithful kind old 
nurse, who watched over your infancy, with a tenderness and 
devotion, little short of that which is felt by a mother, and who 
often supplied her place—whose value, estimated by the mar- 
ket price, would be merely nominal ; there is your body ser- 
vant, who has faithfully watched over your sick bed, and who, 
from experience, knows and anticipates all of your wants, &c. ;” 
Young v. Burton, 1 McMullins’ Eq. Rep. (S. C.) 255. But 
it was found that the degree of affection entertained by a 
master for his slave, or by a slave for his master, was a sub- 
ject, for the investigation of which, a court was not adequate, 
—for the reason, among others, that by a rule of evidence, 
the declarations of the party, as well of his slave, are not com- 
petent. It was then put on a broader ground: “Every 
argument, in which the jurisdiction of the Courts of Equity, 
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to compel a performance of a contract in specie, is founded, 
is supposed to hold with equal force, at least, in favor of re- 
taining a subject of property which another, having no title 
thereto, claims to arrest and dispose of by means of an exe- 
eution, rather than turn the rightful owner around to seek an 
uncertain and inadequate reparation in damages;” 3 Mun- 
ford’s Rep. 565. It seems to us, this reasoning is falacious.— 
In regard to contracts, every one is bound in conscience to do 
specifically what he agreed to do. So, a court of Equity, in 
respect to contracts to sell dand and slaves, the two most valu- 
able kinds of property, acts on the general rule to enforce a 
specific performance, while, in respect to other contracts, un- 
less some peculiar circumstance is alleged, Equity declines to 
interfere; not on the ground that the party is not entitled toa 
specific performance, but because it is not necessary for the 
purpose of doing ample justice; “for if, with the money, an 
article of the same description can be bought in market, corn, 
cotton, &c., the remedy at law is adequate; Kitchen v. Her- 
ving, 7 Ired. Eq. 190; while, in regard to torts, Equity, which 
is called a court of conscience, has, properly speaking, no 
concern, and they are left to be dealt with by the courts and 
juries at common law, except where the fort will be attended 
with irreparable injury, as distinguished from such as may be 
compensated for in damages. 

In Tennessee, the matter is put on a different footing, and is 
made to depend on whether a clear title is made out by the 
proofs! ‘It is next insisted, for the defendants, that the com- 
plainant has not made out a case by his proofs, showing an 
undoubted and clear right of property in himself, and, there- 
fore, must be left to litigate at law, and before a jury, his 
doubtful right. We think this argument sound, and that, for 
this reason, the decree of the chancellor must be affirmed ;” 
Loftin v. Espy, 4 Yerger, 93. So, the proofs are taken— 
cause set for hearing, and heard, and the bill is dismissed on 
the ground that Equity only has jurisdiction where an “un- 
doubted and clear right of property” is shown by the plain- 
tiff! ! 
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In Alabama and Mississippi, the courts still seem to require, 
in reference to jurisdiction, as to specific performance and al- 
so that to prevent ¢orts, proof of some peculiar value or meri- 
torious service or affection towards the slave, notwithstanding 
the difficulty of proof, and refuse to entertain jurisdiction in 
favor of negro traders. 

Upon the whole, we can see no reason to feel dissatisfied 
with the doctrine established by our courts: that is, to com- 
pel the specific performance of all contracts to sell slaves, and 
not to interfere to prevent torts, except such as threaten “ ir- 
reparable injury,” and only to do so then, in aid of an action 
at law, which is pending, or about to be commenced, 80 as to 
take care of the property during the pendency of the suit. 

The demurrer must be sustained and the bill dismissed with 
costs. _ 

The motion for judgment on the injunction bond is not al- 
lowed. The defendants must take their remedy by action at 
law for a breach of the bond. This case differs from Lmmons 
v. McKesson, decided at this term. There, the injunction 
commands “astay of the execution.” Here it only enjoins the 
defendants from having the slaves sold under it; leaving 
them, however, at full liberty to take the benefit of the execn- 
tion, by having it levied on any other property the debtor 
may own. 


Per Curiam, Demurrer sustained. 
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Turner v. Eford. 


JAMES E. TURNER AND OTHERS against SIDNEY L. EFORD 
_ AND OTHERS. 


Where A paid the purchase-money for a tract of land, and had the title made 
to B, on a parol trust, to hold it for A, it was declared that such trust was 
not embraced in the statute of frauds. But where it appeared that the 
contract was made to defraud creditors, the Court declined interfering to 
compel a conveyance of the legal title. (Cloninger v. Summit, 2 Jones’ 
Eq. 513; Pinckston v. Brown, 3 Jones’ Eq. 494, cited and approved.) 


CavseE removed from the Court of Equity of Stanly. 

Thomas Turner, the ancestor of the plaintiff, having made 
a contract, in writing, with one Ward, for the purchase of one 
hundred acres of land, paid him the most of the purchase- 
money for the same. Ward assigned the tract, out of which 
the 100 acres was to be taken, to one Daniel Freeman, Tur- 
ner paid the remainder of the purchase-money, and being 
anxious to purchase more of the said tract, he procured the 
defendant’s ancestor, Solomon Eford, to act for him in the 
transaction ; accordingly, Turner bargained with Freeman for 
an additional quantity of the land, and got Eford to give his 
note for the whole, as well that previously paid for, as the 
additional quantity agreed for, and Freeman made the title 
for the whole, to Eford, amounting to 190 acres, Turner agree- 
ing to make the payments as the same might fall due. Tur- 
ner remained in possession of the land from the time of his 
contract with Ward. Solomon Eford died, and Freeman put 
the note in suit against his administrator and obtained judg- 
ment, which Turner paid off. Turner then demanded of the de- 
fendants, who are the heirs-at-law of Solomon Eford, that they 
should make title to him, which they refused, and having 
brought an action against the plaintiffs, who are the heirs of 
Thomas Turner, (he having in the mean time died) they ob- 
tained a judgment and took out a writ of possession, and were 
proceeding to have the same executed, when this bill was 
filed to compel a conveyance of the legal estate, and for an 
injunction, and for general relief. 

The defendants answered, setting up as a defense that the 
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wrrangement made by Thomas Turner with their ancestor, 
Solomon, was done to hinder delay and defraud the creditors 
of the said Thomas, and particularly, one Edmund Smith, who 
had a judgment and execution against him, and ‘had aetually 
levied on his interest in the said land. Replication and com- 
missions. 

There were proofs taken, which, if believed, establish the 
fraud alleged in the answer. 


No counsel appeared for the plaintiffs in this Court. 
Busbee, for the defendants. 


Pearson, C. J. The plaintiffs have established the allega- 
tions of their bill, by proving that their ancestor made a valid 
contract for the land in controversy, paid all the purchase- 
money, and had the title made to the ancestor of the defend- 
ants, upon a parol trust, to hold it for him. So they have 
brought the case within the principle established by Clonin- 
ger v. Summit, 2 Jones’ Eq. 513, and Cousins v. Wall, 3 
Jones’ Eq. 43, and would be entitled to a decree, but for the 
fact, that it is proved, fully, that their ancestor procured the 
title to be made to the ancestor of the defendants, with an in- 
tent to hinder, delay and defraud creditors ; among others, 
one Edmund Smith, who had an exeention against their an- 
cestor, and actually had it levied on his interest in the land ; 
and to evade it, he fraudulently had the title made to the an- 
cestor of the defendants. 

Upon this state of facts, it is a well-settled principle of this 
Court, not to interfere so as to aid the party, or those who 
claim under him, to reap:the fruits of his iniquitous dealing. 
* One must come into Equity with clean hands.” 

This principle is fully recognised by Pinckston v. Brown, 
3 Jones’ Eq. 494; and that case is excepted out of its opera- 
tion, on the ground, that an ignorant old woman, who was 
prevailed upon by her son (who had the management of her 
business and exercised great influence over her) to convey all 
her property to him, although she did so with an intent to de- 
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fraud creditors, was not in part delicto so as to have forfeited 
the right to call upon the Court for its aid. But special pains 
are taken to show the very peculiar grounds on which it was 
made an exception. No such grounds appear in this case. 
The bill must be dismissed, but without costs. 


Per Curiam, Bill dismissed. 





ROBERT D. PASCHALL, Administrator, against DAVID C. HALL 
AND JOHN W. PATILLO, ZEzecutors. 


Where a wife insists that her husband made to her an actual gift of property, 
so as, in Equity, to bind him and his personal representatives, she must 
show herself meritorious, and show, moreover, a clear intent on the part of 
the husband, presently to divest himself of the property, and to invest her 
with a separate estate therein, and that such provision was reasonable. 

Where a wife sold a slave, belonging to her husband, and teok a bond for the 
price payable to him, which she collected and reinvested in the name of 
another, as her agent, it was Held that the administrator of the hus- 
band was not barred by the statute of limitations, until three years had 
elapsed frotn the time of a demand and refusal to account. 


Cavsr removed from the Court of Equity of Warren county. 

The bill is filed by the plaintiff, as administrator, with the 
will annexed of William Hagood, against the defendants, as 
the executors of Susan Hagood, his wife, praying a discovery 
as to a certain bond, or the proceeds thereof, which was taken 
for the sale of a negro slave, by the name of Frank, by the said 
Susan, and for the delivery of the said bond or the proceeds, 
to him. 

The answer admits that the testator of the defendants, did 
effect a sale of the negro man, Frank, to one Watson, at the 
price of $753, and took a bond for the same in the life-time 
of her husband, William Hagood, and payable to him; that 
she collected the money on the same, and hdnded it over to 
William P. Rose to loan out for her ; that Mr. Rose loaned the 
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money to one Egerton, and took his bond for the same, paya- 
ble to himself, and after the death of Mrs. Hagood, these de- 
fendants collected of Rose, who had received it from Egerton a 
part of the amount, and took the latter’s bond for the remain- 
der, $500, which they say, they still have on hand, believing 
it to belong to the estate of their testatrix. They say that 
William Hagood authorised and commissioned his wife to 
make the sale of the negro, Frank, and to receive the proceeds 
for her own separate use and benefit, and that he gave it to 
her ; that he did not claim the said bond, or the money there- 
on arising, in his life-time, and in his will, made no disposi- 
tion thereof. 

There are proofs filed in the case on both sides, which are so 
fully recited in the opinion of the Court, that it is not deemed 
requisite to set them forth again. The defendants, besides 
the defense that the money, for the slave, was given to their 
testatrix, insisted on the statute of limitations. William Ha- 
good died in Jannary, 1855, and the plaintiff qualitied in the 
following month The defendants’ testatrix died in January, 
1858, and the defendants qualitied at the next County Court 
of Warren, which was in the next month. The bill was filed 
on 27th of March, 1858, and the defendants contend that the 
cause of action accrued more than three years before the suit 
was instituted. 


Eaton, for the plaintiff. 
No counsel appeared for the defendants in this Court. 


Barriz, J. It is a well-settled doctrine of the courts 
of chancery, both in England and in this State, that a hus- 
band may make gifts or presents to his wife, which will be 
supported against himself and his representatives ; Zwucas v. 
Lucas, 1 Atk. Rep. 270; Garner v. Garner, Busb. Eq. 1. 
But the courts will not sustain such donations, unless they be 
proved by clear and incontestable evidence, both as to the 
intention, and the fact ; 2 Story’s Eq. Jur. sec. 1375. In the 
case of Liliott v. Elliott, 1 Dev. and Bat. Eq. 63, Rurrin, C. 
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J., in delivering the opinion of the Court, said: “ As the con- 
tract is void in law, the case, in this Court, must always be 
that of an application to aid a defective conveyance. The 
wife cannot have that assistance, unless she shows herself to 
be meritorious, and shows further, a clear intention that what 
was done, should have the effect of divesting the interest of 
the husband, and of creating a separate estate for her, which 
she should have the immediate power to dispose of as she 
chose ; and that the estate, thus intended for her, was but a 
reasonable provision. Ilence; although the doctrine, that 
Equity will recognise such transactions under circumstances, 
is laid down in the books, there are very few cases, indeed, 
in which a gift by the wife to her husband of her separate 
estate, once well constituted, or a gift by the husband to-the 
wife, have been made effectual. They almost all fail, either 
from the extravagance of the gift, or the insutticiency of the 
evidence to establish the intention of an actual gift by what 
was done.” In another part of the opinion, the learned Judge 
remarked, “A father may wish to advance a child before 
marriage, but a husband seldom wishes te put his wife on an 
independent footing. Ile may, perhaps, do so, but it requires 
clear proof.” 

With the principles of evidence, applicable to post-nuptial 
gifts, thus clearly enunciated, for our guidance, let us exam- 
ine whether the alleged gift by the plaintiff’s intestate to his 
wife, the defendant’s testatrix, of the price of the slave, men- 
tioned in the pleadings, is sustained by the proofs. 

The only direct testimony relied upon by the defendants to 
establish the gift, is found in the deposition of Mrs. Walker. 
She states that William Hagood (the plaintiff’s intestate) 
came to her house a short time before the sale of the slave, 
when she said to him: “ I suppose you have sold Frank.” To 
which he replied: “No, that he had not sold him, but his 
wife had.” The witness says, she then asked him, “ if he was 
not going to have the money forthe said slave.” He replied : 
“No; that it was his wife’s, and that he did Mot want it.”— 
He further said, that “his wife had the bond, or money, 
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for the said sale.” As corroborative of this testimony, the 
defendants rely upon the following receipt given by the wife 
to Edmund White, who was her son-in-law, and had assisted 
her in making sale of the slave: ‘ Received of Edmund 
White, one bond on William and John Watson, for the sum 
of seven hundred and fifty-three dollars, payable to William 
Hagood, bearing interest from date, and dated 28th of May, 
1852. This 21st February, 1853.” 
her 

Test—John C. Johnson. Susan % Hacoop. 

mark 

The defendants rely also on the absence of proof, that the 
intestate ever claimed the bond, or the money due on it, in 
his time-time, or that he ever gave it in for taxation, and fur- 
ther, that it is not mentioned or embraced in his will. 

To rebut the effect of this proof, the plaintiff refers to the 
deposition of William P. fose, which states, that Mrs. Ha- 
good handed him a certain amount of money, through the 
hands of his wife, which he supposed was the proceeds of the 
slave in question, and asked him to Jend it out for her, but 
not to let it be known whose money it was; that this was in 
the latter part of the year 1853; that he did lend it to James 
A. Egerton, and took therefor a bond payable to himself, and 
that he refused to tell Mr. Egerton more than that the money 
belonged to an old lady. He states further, that he never 
thought about listing the money for taxation, and never paid 
any tax uponit. After the death of William Hagood, he de- 
nied to his administrator, that he had the money or any bond 
for it. The plaintiff relies, also, on the testimony of John 
Read, a justice of the peace, who says, when Mrs. Hagood 
came before him to give in her list of taxables, in the year 
1857, which was after the death of her husband, he asked her, 
if she had any money at interest; to which she replied, that 
she had not, and that “ she was very poor and needy.” Afr, 
Egerton states, in his deposition, that he did not know to whom 
the money, whiéh he borrowed, belonged, but that since Mrs. 
Hagood’s death, he has taken up the bond he gave to Rose, 
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by giving to her executor another bond for $500 ; settling the 
residue with Mr. Rose. 

Several witnesses testify, that Wm. Hagood and his wife 
lived unhappily together—that she was very cross, and she 
told one of the witnesses that she and her husband did not 
occupy the same bedchamber. 

A careful consideration of all these proofs, leads us to the 
conclusion, that the alleged gift by the husband to the wife, 
of the bond, or of the money paid on it, is not established by 
such clear proof of the fact and the intention, as is required 
by a court of equity. Even the testimony of Mrs. Walker, 
supposing it were unaffected by any other proof in the cause, 
leaves us in doubt, whether the plaintiff’s intestate was not 
merely acquiescing in the usurped possession of the bond or 
money, by his wife, instead of acknowledging that he had 
made a free and voluntary donation of it to her. But when 
we reflect on the secrecy with which she kept and disposed of 
the money, and her denial on oath, after the death of her hus- 
band, that she had any at interest, we cannot reject the infer- 
ence that she had obtained it unfairly, and without the full 
knowledge and consent of her husband. The receipt which 
she gave for the bond to Edmund White, proves nothing, ex- 
cept that the possession was transferred from him to her. It 
was still her husband’s property, and left the question of a 
gitt of it by him to her, untonched. 

The other circumstances relied on by the parties, respec- 
tively, are of not much importance. The burden of the proof 
was upon the wife, or those who represent her, and they have 
failed to satisfy us, by such clear and incontrovertable evi- 
dence as the Court is bound to require, that there ever was a 
free and voluntary gift of the bond or money by the husband 
to his wife. 

But supposing the defendants have failed in their proofs, 
they insist that the plaintiff has a complete remedy at law, 
and cannot, therefore, maintain a suit against them in this 
Court, and if they can, that it is barred by thé statute of limi- 
itations. The reply is, that Mrs. Hagood and her son-in-law, 
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White, sold the slave as the agent of her husband ; that White, 
first, and she afterwards, held the bond in the same capacity ; 
that she received the money and lent it out, through her 
agent, Rose, still as agent for her husband, and that he and 
his representative had a right to file a bill for a discovery, 
and follow the fund; and further, that the statute did not be- 
gin to rgn until a demand was made upon the agent. 

If the enquiry made by the plaintiff of Rose, to know 
whether he did not have the money, is to deemed a demand, 
still the statute is not a bar, because that enquiry was made 
in the year 1856, and the bill was filed in less than three years 
afterwards. 

Our opinion is, that none of the objections urged against 
the plaintiff’s right to relief are available for the defendants, 
and he may, therefore, have a decree according to the prayer 
of his bill. ) 


Per Curram, Decree accordingly. 





JOSEPH THOMPSON against HAYWOOD W. GUION AND OTHERS. 


An allegation, that a corporation was not properly organised, and, therefore, 
had no authority to collect a subscription made to its capital stock, is a ques- 
tion that can be tried in a court of Law. 

An allegation that a subscription to the stock of an incorporated railroad com- 
pany was to be paid in work and materials, also, that it was made upon a 
condition that the road was to be located on a particular site, are matters 
cognizable by a court of Law. 

Where the charter of a railroad company was altered after a subscription was 
made to its stock, so as to substitute one terminus for another, and done 
without the consent of the subscriber, it was Held that having no power 
to go into a court of Equity to enforce the original charter against the au- 
thority of the Legislature, he was exonerated from his subscription, and 
that he might make such defense in a court of Law, in a suit for the sub- 
scription. 

8 
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Apreat from an interlocutory order of the Court of Equity 
of Robeson county, Catpwett, J., presiding. 

The plaintiff in his bill alleges that the charter granted to 
the defendants, authorises them to construct a railroad from 
Wilmington, or Smithville, or some point on the Wilmington 
and Manchester railroad in the county of Columbus, or some 
point on the Wilmington and Weldon railroad in the county 
of New Hanover, as the stockholders might determine, via 
Lumberton, Rockingham, Wadesborough, and Monroe, to the 
town of Charlotte, and thence to the town of Rutherfordton, 
taking the most feasible route between these places, to the 
stock of which he subscribed ten shares of $50 each, making 
a cash subscription of $500; on which he paid five per cent ; 
that it is provided in the said charter that whenever the sum 
of $500,000 should be subscribed, and five per cent. thereon 
paid, the subscribers should be incorporated into a company ; 
that as soon as that sum should be subscribed, the commis- 
sioners taking the subscriptions, should appoint a time for the 
stockholders to meet at Wadesborough ; that they did so ap- 
point, and a few persons met at the time and place designated, 
and it was reported to them that $500,000 had been subscrib- 
ed according to the requirements of the charter, and five per 
cent. thereon paid; that it was not true that $500,000 had 
been subscribed, and that the required per centage had not 
been paid on the amount subscribed ; for that, of the sub- 
scriptions taken by the commissioners, a large amount was by 
persons notoriously insolvent, and that, therefore, the said 
subscribers had no power to organise the company ; that they 
did proceed, nevertheless, to appoint the defendants direc- 
tors, and appointed one Daniel C. McIntyre an agent to soli- 
cit further subscriptions; that the said Daniel applied to the 
plaintiff, told him that if he would raise his subscription by 
taking twenty shares more, no part of his subscription would 
be required in money, but that the whole would be received 
in work and materials for the construction of the road, and 
that he was also informed that the road would be located on 
the south-western side of Lumber river, which he avers was 
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the most feasible and advantageous route; that he was further 
informed that the directors had passed a resolution that no 
money would be required of him until $600,000 was subscrib- 
ed in addition to what had been subscribed west of Charlotte 
and $200,000 which had been promised to be subscribed by 
the town of Wilmington; in consequence of which assurances, 
he did m&ke a further subscription of twenty shares, amount- 
ing to $1000, upon the express condition that no part thereof 
would be required to be paid in money ; that he gave his note 
at the time of this subscription for the five per cent. required to 
be paid by the charter, and he insists, that by the terms of the 
charter, the said subscription is void, because such payment 
of five per cent. was not paid in cash. The bill alleges, fur- 
ther, that the said road has been so located, as to cross the 
Lumber river three times within a distance of thirty miles, 
and to run a great portion of that distance through deep dense 
swamps and quagmires, whereas, if it had been located on 
the southwestern side of that river, it would have had to be 
crossed only once, and would have been upon a high, dry, 
level site. The bill further alleges that the defendants, or 
some of them in concert with other persons without the con- 
sent or concurrence of the plaintiff, and much to his incon- 
venience and detriment, in the year, 1856, procured the Legis- 
lature to alter the terms of the act of incorporation so as to 
authorise the commencement of the road at any point on the 
west bank of the Cape Fear river, or at the town of Wilming- 
ton, and that in pursuance of the same, the eastern terminus of 
the said road has been fixed at a place called Walker's ferry, 
in which he has not acquiesced, and which deprives him of 
much of the benefit and advantage he had expected from the 
completion of the undertaking, and which formed the main 
consideration for his uniting in it. The bill further alleges 
that the additional subscriptions which he was assured would be 
made before any money would be collected of him, have net 
been made. 

The bill further states, that notwithstanding the promises 
and assurances made to the plantiff, as to the location of the 
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road, and as to the conditions on which the money would be 
required of him, and the mode in which such subscriptions 
were to be discharged by him, and notwithstanding the material 
alteration made in the terms of the charter without his con- 
sent, the defendants have commenced a suit against the plain- 
tiff in a court of Law, in the name of the Wilmington, Char- 
lotte and Rutherfordton Rail Road Company, on the note giv- 
en by him for the five percent of his subscription, and are 
threatening to enforce the whole of his two subscriptions, 
amounting to $1500, by collecting the money. 

The prayer is for an injunction to restrain the defendants 
from collecting, or in any manner enforcing the subscriptions 
of the plaintiff, and for general relief. 

The defendants demurred to the bill generally, and the 
cause coming on to be argued on the demurrer, his Honor or- 
dered that the same be overruled, and the defendants answer. 
From this order, the defendants appealed to this Court. 


Kelly, Fowle, and William Me. McKay, for the plaintiff. 
Person, for the defendants. 


Barrixr, J. No rule is better established, than the one that 
a party cannot maintain a suit in Equity for any injury done 
or threatened, where the law affords him a full and adequate 
remedy. The enquiry, in the present case, then, will be, 
whether the allegations made by the plaintiff in his bill, al} 
of which are admitted to be true by the demurrer, establish a 
claim for relief, which the courts of common law cannot com- 
pletely and effectually give. In prosecuting this enquiry, we 
will waive the objections which have been urged to the frame 
of the bill, and assume that it is proper in form, correct as to 
parties, and suitable as to the relief sought. Giving to the 
plaintiff, all these advantages, which is certainly as much 
as he has a right to ask, and more than we are prepared, if it 
were necessary to admit, we are decidedly of opinion that 
there is not one of his grounds of complaint upon which he 
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could not have defended himself at law against any threat- 
ened wrong of the defendants. 

The first allegation is, that the Wilmington, Charlotte and 
Rutherfordton Rail Road Company, was never properly or- 
ganised as a corporation and, therefore, never had any power 
or authority to act as such. If that were true, then it could 
nof, as a corporation, compel the plaintiff to pay his subscrip- 
tion, and he might avail himself of the defense at law; Wél- 
mington and Manchester Rail Road Company v. Wright, 5 
Jones’ Rep. 304. 

The second allegation avers that when the plaintiff made 
his subscription, the company, through its agent, expressly 
promised that payment of it should not be demanded in mo- 
ney, but that it might be paid in work and materials, to be 
furnished by him for the construction of the road; and far- 
ther: that his subscription was made upon the express condi- 
tion, that the road should be located along a certain designa- 
ted route, from which the defendants had wrongfully depart- 
ed. If there were a valid agreement for the payment of the 
plaintiff’s subscription in work and materials, instead of mo- 
ney, we cannot perceive any reason why he may not plead it 
at Law against any suit to recover the money. <A corpora- 
tion is as much bound by its contracts as a natural person, and 
cannot avoid or evade them, either in Law or Equity. The 
same may be said with regard to the violation of any binding 
stipulation made with the plaintiff with regard to the route of 
the read. If the departure from the stipulated route were 
one not sanctioned by the charter, then, indeed, the plaintiff 
might come into a court of Equity to enjoin the defendants 
from acting contrary to the provisions of the charter, and to 
compel it te adopt the route therein prescribed; Blackmore 
v. Glamorganshire Canal Navigation, 6 Eng. Con. Ch. Rep. 
544; Wiswall v. Greenville and Laleigh Plank Road Com- 
pany, 3 Jones’ Eq. 183; Mayor and Aldermen of Norwich v. 
The Norfolk Railway Company, 30 Eng. Law and Eq. Rep. 
at page 144. In this case, the bill is not framed for any such 
purpose, and there is no prayer that the defendants may be 
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enjoined from locating and constructing the route through the 
swamps and across the bed of the Lumber river, as stated in 
the bill. But, if it were in this respeet, properly drawn, the 
reute described, is not such an one as is not within the limits 
of the charter, and the plaintiff is therefore compelled to re-~ 
ly upon any defense which his own contract with the compa- 
ny may furnish; and that is one, which, taking his own state- 
ment to be true, may be availed of at law. 

But the most plausible allegation of the plaintiff is that the 
defendants, after his subscription had been made, procured 
from the Legislature an amendment to their charter, and, act- 
ing under it, had changed the eastern terminus of the road 
without his consent, and against his wishes, and to the great 
detriment of himself and others, who had made their sub- 
scriptions upon the faith that such terminus would be at one 
of the points specified in the original charter. Taking this to 
be true, the plaintiff is clearly released from his obligation to 
pay the amount of his subscription. He may well say non 
haec in federa vent, and as he has no power to enjoin the de- 
fendants in Equity from doing what the Legislature has ex- 
pressly authorised to be done, he may make his defense at 
Law, when called upon for payment; Winter v. Muscogee 
Rail Road Company, 11 Georgia Rep. 488; Middlesex Turn- 
ptke Company v. Locke, 8 Mass. Rep. 268; Same v. Swan, 10 
Mass. Rep. 385; /lartford and New Haven Rail Road Com- 
pany v. Crowell, 5 Hill, (N. Y.) Rep. 386; The North Caro- 
lina Rail Road Company v. Leach, 4 Jones’ Rep. 340. 

Our opinion, then, is that wpon the merits of his case, the 
plaintiff has failed to show himself entitled to any equity up- 
on which to compel the defendants, or any of them, to answer 
his bill. 

The demurrer must, therefore, be sustained, and the bill dis- 
missed, 


Per Curiam, Bill dismissed. 
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JEREMIAH ADDERTON AND OTHERS against BEVERLY SURRATT. 


Where a petition for the sale of land, in a court of equity, described one tract as 
“the Mountain tract, containing about one hundred acres,” a sale was de- 
creed of the lands mentioned in the pleadings, and the sale confirmed, on 
a bill to set aside the master’s deed, on the ground of fraud, it was Held 
that it would require full, and incontestable proof, to satisfy the Court that 
ouly a part of the hundred acres had been intended to be sold by the 
master. 


CavsE removed from the Court of Equity of Davidson county. 

In the year 1838, the plaintiffs, as the heirs-at-law of John 
Adderton, filed a petition in the Court of Equity of Davidson, 
for the sale of his real estate, consisting of various tracts; 
amongst others, one is described as the mountain tract of 
about one hundred acres. The petition was heard and an order 
made at Spring Term, 1838, of the said Court, for the sale of 
the lands mentioned in the petition. The clerk and master in 
Equity, at the ensuing Fall Term of the Court, reported that 
he had made sale of the lands, mentioned in the petition, to 
the “following persons,” setting out the various tracts sold, and 
the purchasers names and the prices, amongst others, as follows: 
“ Mountain tract—Beverly Surratt, $27,00.” At this term, a 
decree was passed setting aside the sale of a tract sold, called 
the Crump tract, and a release ordered and confirming the 
report of the clerk and master “as to the sale of all the other 
tracts of land mentioned in the pleadings.” The bond taken 
by the master and returned with the report, in its conclusion, 
has this phrase: “It being for the purchase-money, for forty 
acres of land, sold as the property of John Adderton’s heirs, 
in order to make distribution among his heirs-at-law.” 

The Mountain tract aforesaid, consisted of two parcels, one 
of forty acres, which had been entered and granted by the 
State, and the other, of fifty-seven acres, bought of one Rus- 
sell, adjoining each other. When the land was offered by 
the master, the defendant made known, publicly, that his 
deed covered the portion of fifty-seven acres, and warned the 
bystanders against purchasing it. The master, on consultation 











120 IN THE SUPREME COURT. 





Adderton v. Surratt. 





with a friend, conversant with such matters, proceeded to sell, 
and the defendant purchased whatever was sold as the moun- 
tain tract. The plaintiffs say that only the forty acres was 
bid off, and only that number of acres was paid for. The de- 
fendant says, on the other hand, that finding the land going 
low, he concluded to buy in the Russell portion of the moun- 
tain tract, as well as the other, so as to quiet his title to the 
fifty-seven acres, and that he distinctly did so. In 1850, a 
motion was made in the Court of Equity of Davidson, praying 
that the case of the petition for the sale of the lands of John 
Adderton, pending in the year 1838, might be brought for- 
ward, and on its being done, the defendant’s counsel moved 
that the then clerk and master on being satisfied that the 
purchase-money had been paid to his predecessor, should 
make title to the defendant for the “ mountain tract of land 
mentioned in the petition,” which order was accordingly 
made, and the deed made accordingly for the whole ninety- 
seven acres. Previously to this, the plaintiffs had brought 
an action of ejectment, at law, against the defendant for the 
fifty-seven acres, which they alleged had not been sold, and 
finding, during the pendency of the suit, that the defendant 
had got the legal title from the clerk and master, they filed 
this bill to restrain him from setting it up in the trial of the 
said action, and praying that the deed, thus obtained, should 
be set aside, upon the ground of fraud, and that it should be 
surrendered for cancellation, and the defendant be allowed to 
take one only for the forty acres which he had bought. The 
proofs, in the case, are contradictory, and from the view taken 
by the Court, unnecessary to be stated here. 


B. F. Moore, Gorrell and Kittrell, for the plaintiffs. 
J. H. Bryan, for the defendant. 


Manty, J. This is a bill, filed by certain persons, who 
represent themselves to be the heirs of John Adderton, and 
who state that about the year 1838, they obtained from the 
Court of Equity of Davidson, a decree for th@ sale of the 
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lands theretofore belonging to John Adderton, consisting of 
various parcels; that only a portion of a certain parcel call- 
ed the mountain tract, was sold, and they complain that Bev- 
erly Surratt, who bought that part, by fraud and management, 
had it reported as a sale, generally, of the mountain tract, 
and afterwards, in 1850, procured, through an order of the 
Court, a deed for the whole tract, and they»pray that this deed 
may be revoked and cancelled, and a deed for the part, only, 
that was sold, executed. 

The facts appear to be, that the mountain tract, was sepa+ 
ted from the other lands of the deceased. It originally con- 
sisted of two parcels—forty acres acquired by purchase from 
Russell, and fifty-seven, by grant from the State. They were 
adjoining each other, situated in the mountain district of the 
county, and designated, together, as the mountain tract. In 
the petition for the sale, it is set out as the mountain tract, of 
about one hundred acres. It is reported by the master as sold 
to the defendant. The sales were confirmed by the Court, 
except as to.the Crump tract, which was resold, and afterwards, 
in 1850, upon proof of the payment of the purchase-money, 
the Court of Davidson directed a title to be made. In the 
note giver to the master by the defendant, it is stated to be 
for forty acres of land, and the evidence of witnesses present 
at the sale, as to what was sold, is conflicting. 

Upon the merits of this controversy, we think the case is 
with the defendant. The conflicting evidence afforded by 
the contents of the note, on the one hand, and the report of 
the master on the other, and by the contradictory recollec- 
tions of the bystanders, might leave the matter in doubt ; but 
when you add the considerations, that no attempt was made 
to resell the part alleged to have been left, and no charge 
taken of it, from that day to the time this dispute arose, and 
that it, alone, remained unsold, of all the lands of the deceas- 
ed, the conclusion is irresistible, that it must have been con- 
sidered by all parties, as sold under the decree. 

It seems to us the equity of the bill is overturned by force, 
alone, of the record of proceedings in 1838, upon the petition 
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for the sale. It is “ordered that the mountain tract of about 
100 acres,” be sold. The master reports that he had sold the 
‘mountain tract” without qualification, and the sale is con- 
firmed. Until that time, the petitioners had a day in court 
to object and to rectify. After that, the contract of sale is 
complete and valid. 

The title follows the payment of the purchase-money, as a 
matter of course, the previous orders standing unreversed. 

The equity of the bill, in any view of it, is unsustained by 
the proofs, and the bill must be dismissed with costs. 


Per Cvrtam, Bill dismissed. 





G. M. KING AND ANOTHER against NATHANIEL GALLOWAY 
AND OTHERS. 


A bill in Equity cannot be sustained, which seeks relief in relation to one ar- 
ticle of property, only, belonging to the estate of a decedent, without call- 
ing for a general account and settlement of the estate, and making all per- 
sons interested in the same, parties to the suit. 

(Baird vy. Baird, 1 Dev. and Bat. Eq. 524, cited with approbation.) 


Arrerat from an interlocutory order of the Court of Equity of 
Brunswick county. 

The bill is filed for the sale of a slave, by the name of Pri- 
mus, for the purpose of a division. It alleges that the slave, 
in 1809, was purchased by John Bell, senior, who held him 
as his property until his death intestate, in ; that his 





widow and his two sons, John, junior, and James, who were 
the only distributees, agreed to hold the property, in the slave, 
Primus, as their own, without administering on the estate of 
John Bell, sen’r., and that they did so for many years; that 
James Bell then sold his interest to the defendant, Nathaniel 
Galloway, many years ago, and died, and John Bell, junior, 
sold his interest also to defendant, Galloway, and he and the 
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widow, Naney, held the slave jointly, for several years, hir- 
ing him out and receiving the profits jointly, in proportion to 
their several rights ; that in 1854, Nancy Bell, by deed, convey- 
ed her interest to the plaintiff, G. M. King, who, in 1859, con- 
veyed his interest to the plaintiff, Rufus Galloway; that 
Nancy Bell died in 1856. The bill alleges that John Bell, 
junior, has taken administration on the estate of John Bell, 
senior, and that this was done at the instance of the defend- 
ant, Nathaniel Galloway, to hinder and thwart the plaintiff 
in the recovery of his rights, and says, such administration 
was totally unnecessary, as the estate was not in debt, and the 
parties had long acquiesced in this private arrangement 
among themselves. John Bell, the younger, as administrator 
of John Bell, senior, is made a party defendant, but the rep- 
resentative of Nancy Bell was not made a party, either as 
plaintiff or defendant. 

The defendants demurred, and assigned as the cause of de- 
murrer, that the administrator of Nancy Bell was not madea 
party to the bill. 

On the argument of the demurrer, in the Court below, his 
Honor overruled it, and ordered the defendants to answer over. 
Krom which order, the defendants were allowed to appeal to 
this Court. 


EL. G. Haywood for the plaintiffs. 
Baker, tor the defendants. 


Barrir, J. We are clearly of opinion that the bill cannot 
be sustained, because it seeks relief in relation to one article 
of property, only, belonging to the estate of a decedent with- 
ont calling for a general account and settlement of the estate. 
In the case of Baird v. Baird, 1 Dev. and Bat. Eq. 524, it 
was decided that one partner cannot demand an account in 
respect of particular items, and a division of particular parts 
of the property, but the account must necessarily embrace 
every thing connected with the partnership. The reason is ob- 
vious, that it would otherwise be impossible to do complete jus- 
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tice between the partners. The same reason applies with equal 
force with regard to the settlement of the estate of a deceased 
person. One of the next of kin or the person claiming his in- 
terest, cannot call for a settlement with respect to a part of the 
assets, only, without having a full account of the whole estate ; 
otherwise it cannot be seen what are the rights of the parties, 
in relation to afy particular part of the estate, and the admin- 
istrator might be harrassed by a multiplicity of suits instead 
of having the respective interests of all the parties ascertain- 
ed and adjusted in one, only. To a bill fora general account 
and settlement of the estate of John Bell, senior, the personal 
representative of his widow as well as the next of kin or their 
representatives, would be necessary parties, and the necessity 
of making them such, cannot be avoided by filing a bill only 
for a partial settlement. ‘The demurrer must be sustained 
and the bill dismissed, and in doing this, it is unnecessary for 
us to notice particularly the fact, that one of the plaintiffs, to 
wit, G. M. King, does not seem, according to his own allega- 
tions, to have any interest in the subject-matter of the suit ; 
on which account, also, the bill seems to be demurrable. See 
Edwards on Parties, 229; Cu? v. Platell, 4 Russ. 242 ; 3 Eng. 
Con. Ch. Rep. 651. 


Per Cvriam, Bill dismissed. 





WILLIAM HAYNES AND WIFE AND OTHERS against WILLIAM 
JOHNSON AND OTHERS. 


In the descent of real estate, under the act of 1808, the next collateral rela- 
tions of the person last seized, who are of equal degree, take per stirpes 
and not per capita, 

(The case of Clement v. Cauble, 2 Jones Eq. Rep. 82, cited and approved.) 


Apprat from the Court of Equity of Rutherford county, sent 
‘to this Court by consent of both parties. 
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On a petition, filed by the heirs-at-law of William Johnson, 
deceased, for a sale of his real estate, a decree was made, the 
land sold, and the money collected by the master; where- 
upon, an order of reference was made for him to ascertain and 
report to the Court “the names and number of the heirs-at- 
law of the late William Johnson, entitled to partition in the 
real estate, in the pleadings mentioned, and the amount com- 
ing to each,” who reported that the said William died intes- 
tate in the county of Rutherford, in the year, 1856, without 
issue or lineal descendant, and that he had had one brother 
and three sisters, who all died in his life-time, each leaving 
issue. The names of the brother and sisters, were John, 
Martha, Amia, and Sarah; John had eight children, Martha, 
three, Amia, three, and Sarah, three; that Milly, one of the 
children of Sarah, was dead, and left seven children. The 
master reported that the relatives of William Johnson 
were entitled to have a distribution of the fund per stirpes, 
that is: the children of each of the four, (naming them) were 
entitled to a fourth among them, and that the children of Mil- 
ly, the daughter of Sarah, were entitled to her share among 
them. 

An exception was taken to the confirmation of the report 
by the children of John, who contended that the division 
should be made per capita among all the children of the four 
brethren of the said William, equally. The Court overruled 
the exception, and ordered the report to be confirmed, from 
which order, Willie Johnson, and others, the children afore- 
said of John, appealed to this Court. 


Jones, for the appellants. 
No counsel appeared for the appellees in this Court. 


Barrier, J. The facts of this case present the same question 
which was decided by this Court, in Clement v. Cauble, 2 
. Jones’ Eq. Rep. 82. In that case, the decision was not unan- 
imous, a dissenting opinion having been filed by the present 
Chief Justice; but since that time, the rule of descents, of 
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which it was a construction, (see Rev. Stat., ch. 38, Rule 3,) 
has been re-enacted in the Revised Code in precisely the same 
language, (see Rev. Code, chap. 38, Rule 3.) We must, there- 
fore, consider the Legislature as having given its sanction to 
the construction which was adopted in the case above refer- 
red to; particularly, as that case is inserted as a marginal re- 
ference to the rule in question by the commissioners of pub- 
lication, under the directions given them in the 9th section of 
the act “Concerning the Revised Code ;” see Revised Code, 
ch. 121, sec. 9. The decree made in the Court below must be 
attirmed. 


Per Curram, Decree below aftirmed. 


MARY JANE SUGG AND OTHERS against LEROY STOWE AND 
ANOTHER. 


Where a party, who had covenanted to convey a tract of land, and given 
possession, and taken bonds for the purchase-money, got back the posses- 
sion, on a bill for a specific performance, it was Held that he was liable for 
profits he had made, or reasonably might have made, while in possession. 

Where a party made a bond for title, and afterwards sold the land for an ad- 
vanced price, and made title to another, so that he could not perform his 
contract specifically, it was Held that he was chargeable with the price 
received on the second sale, with interest. 


Cavsr removed from the Court of Eqnity of Gaston county. 
The bill is filed to compel a specific performance of a con- 
tract, in writing, by the defendant, Stowe, to convey to the 
plaintiffs’ ancestor, Levi W. Sugg, a tract of land, described 
in the pleadings. The contract was entered into on 20th of 
May, 1842, and bound the defendant, Stowe, to make title to 
the land in question, whenever the said Sugg should pay to 
him $600, and to secure that sum, he took from Sugg three. 
several bonds of $200 each ; the first, payable on 1st of Octo- 
ber, 1842, and the other two at one and two years thereafter. 
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Sugg entered into possession and paid the first bond of $200 
at maturity. He also made a payment on the second bond 
of $100, and having died in 1844, no more of the purchase-mo- 
ney has been paid. The plaintiffs are the children and heirs- 
at-law of Levi W. Sugg, and were all infants when their fa- 
ther died, and were still under age when this suit was brought. 
On the death of Sugg, one Grisom administered on his estate, 
and the estate being totally insolvent, and there being no 
hope of the defendant’s getting the remainder of his money 
out of that estate, it was arranged between Stowe and the 
said Grisom, that the contract should be abandoned, on which, 
Stowe, in 1846, took possession of the land, and got posses- 
sion of the bond for title. Stowe kept possession of the land 
until the year 1854, and then sold and conveyed it to the de- 
fendant, Harrison, for the sum of $650. Harrison, at the time 
of his purchase, had no knowledge of the plaintiffs’ claim. 

The defendant, Stowe. says in his answer, that the land was 
greatly damaged by the mismanagement of the plaintiffs’ an- 
cestor and his widow, by cutting down timber, permitting the 
fences to go down and by bad cultivation, and that in order to 
make it bring the price he got for it, he had to expend large 
sums in its restoration, and that having been obliged to take 
it back to save his debt, and considering the contract as hav- 
ing been abandoned, and having sold it bona fide, he can- 
not now specifically perform the contract. He relies on 
the length of time, also, as an abandonment of the plaintiffs’ 
equity. Harrison answered, that he had no notice of plain- 
tiffs’ equity. 

There was replication to the defendants’ answer and proofs 
taken, and the cause being set down for hearing, was sent to 
this Court. 


Fouwle, for the plaintiffs. 
Hoke and Jones, for the defendants. 


Pearson, C. J. The case of Cole v. Tyson, 8 Ire. Eq. 170, 
is an authority, directly in point, to establish the equity of 








128 IN THE SUPREME COURT. 








Sugg v. Stowe. 


the plaintiffs as against the defendant, Stowe, to a decree for 
the specific performance of the contract, and to charge him 
with the profits he made, or might, by reasonable diligence, 
have made, during the time he was in possession, and also to 
subject him to the costs of the plaintiff. 

The case of Taylor v. Kelly, 3 Jones’ Eq. 240, is an author- 
ity, directly in point, to establish the equity of the plaintiffs 
to follow the fund in the hands of Stowe, and to charge bim 
with the price he received for the land from the other defend- 
ant, Harrison, with interest, subject to a deduction for such 
part of the original purchase-money, which was not paid by 
Sugg, the ancestor of the plaintiffs. The administrator had 
no authority to surrender the title bond, or to rescind the con- 
tract, and the infancy of the plaintiffs prevented any presump- 
tion of an abandonment of their equity, arising by the lapse 
of time after the death of their ancestor, i. e., in 1844, until 
the filing of the bill. 

In respect to the defendant, Harrison, the bill must be dis- 
missed, as he purchased of Stowe, who was in possession, and 
is protected in the enjoyment of the land, by the fact of be- 
ing a purchaser for valuable consideration, without notice of 
the equity of the plaintiffs. 


Per Curiam, Decree for an account as against the de- 
fendant, Stowe, with all costs, includ- 
ing those of the defendant, Harrison. 
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ALEXANDER McRAE AND OTHERS against HAYWOOD W. GUION 
AND OTHERS. 


ft is not an approved practice in a bill to pray that exhibits may be made 
a part thereof, but if a plaintiff choose to make them a part of his bill he 
cannot object (being ordered to pay costs) to their being copied as part of 
the bi!l served on the defendant, and his being charged with costs accord- 
ingly. 

A clerk and master has a right to charge by the copy sheet for copies of the 
bill, which were issued to be served on the defendant. 

A clerk and master has no right to charge for a seal on a fi fa issued to his 
county. 

Where a bill was amended so as to make a corporation a party, it was Held 
to be proper to serve the President of the corporation with a copy of the 
bill, although he was already before the Court in his individual capacity. 

The clerk is only entitled to charge for one subpeena beyond the number ne- 
cessary to be issued to the defendants, (one for each defendant.) 

Where, on an appeal, the decretal order was in part reversed, the appellee was 
ordered to pay costs. 


Tuts was a RULE upon the defendants to show cause why cer- 
tain charges in a fi fa, issued for costs in the case, should not 
be struck out, heard before Hearn, J., at the last Fall Term 
of Bladen Court of Equity. 

On a previous decree for costs against the plaintiffs in the 
eause, the fier facias issued, which is the subject of this rule, 
and the material contents of which appear from the following 
exceptions filed : 

1. Because the exhibits referred to specially in the bill of 
complaint, as a part thereof, should have been filed in the of- 
fice of the clerk and master, and no copies of them should 
have been issued to the defendants. 

2. That copies of the bill are not chargeable by the office 
eopy-sheet, being nothing more than a writ or process, to bring 
defendants into Court. 

3. That if the bills are chargeable by the copy sheet, the 
exhibits filed in the cause, form no part of the bill, and should 
not have been issued with the bill and subpcena, or be charg- 
ed in the bill of costs. | 
9 
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4. The plaintiffs further excepted to the bill of costs, for 
that the clerk and master charged one dollar and twenty-five 
cents for issuing the fi fa—twenty-five cents being for his offi- 
cial seal, though all the defendants in the execution, resided 
in the county of Robeson. 

5. That a copy of the original bill and exhibits, had been 
served on Haywood W. Guion, one of the defendants, and af- 
terwards, the bill being amended by making the Wilmington, 
Charlotte and Rutherford Rail Road Company a party de- 
fendant, the master issued another copy of the bill, as amend- 
ed, with another copy of the exhibits to the same Haywood 
W. Guion, as president of the said company, charging the de- 
fendants in the execution, again, for bill and exhibits by the 
copy sheet. 

6. That the master charged for his seal upon each copy of 
the bill and subpeenas, to each defendant, as well those in the 
county, as those without. 

It was admitted that the bill was allowed to be amended by 
making the corporation a party defendant, and a copy with 
exhibits issued to the president. 

The exceptions being overruled by the Court, the plaintiffs 
appealed. 


W. MeL. McKay and Kelly, for the plaintiffs. 
Person and Strange, for the defendants. 


Barrie, J. The first and main exception to the bill of 
costs, for which the execution issued, is, that the exhibits re- 
ferred to in the bill, and prayed to be made a part thereof, 
ought to have been filed in the office of the clerk and master, 
and not made a part of the copy of the bill, which the law re- 
quires to be served upon the defendant, or on each defendant, 
if there be more than one; see Revised Code, ch. 32, sec. 3, 
Rule 2. It is true that exhibits are not properly any part of 
the bill, and ought not to be so made. They are only proofs 
in the cause, and ought only to be referred to, and prayed to 
be filed as such; 1 Dan. Ch. Pr. 420. But if the plaintiff 
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choose to make them a part of his bill, as was done in the 
present case, (and as we are sorry to see is to generally the 
practice,) we do not perceive any ground upon which he can 
object to paying for copies of them, whenever he may for any 
cause, be ordered to pay the costs. This exception is, there- 
fore, overruled; and with it the third exception is disposed of. 

The second exception is, that the clerk and master has no 
right to charge by the copy-sheet for copies of the bill which 
he issued to be served on the defendant or defendants. The 
counsel for the plaintiffs contend that the only fee to which 
the clerk and master is entitled under the 26th section of the 
102 chapter of the Revised Code, is “for process one dollar,” 
but in this, we think he is mistaken. The copies of the bill 
which are sent out to be served with a writ or subpoena, have 
always been considered as “proceedings” for which, by the 
same section, the charge is twenty cents by the copy-sheet.— 
The fourth exception is sustained as to the charge for the seal 
to the writ of fiert facias issued to the sheriff of the county 
in which the clerk and master resided. The 120th section of 
the 31st chapter of the Revised Code expressly declares that 
‘“‘where the clerk of the superior or county court issue#pre- 
cepts, or process to the county of which he is clerk, he 
shall not annex the seal of the Court thereto, and the 32d ch. 
sec. 4, authorises executions to be issued from a court of Equi- 
ty in the same manner, as executions at law. 

The fifth exception must be overruled, because, after the 
amendment of the bill, the service of the copy of it on the Presi- 
dent of the Rail Road Company was necessary for the purpose 
of making the corporation a party. 

The sixth and last exception is overruled in part, and sus- 
tained as to the residue of it. A seal is not necessary, as we 
have already said, to any process within the county, and there 
ought to have been but one subpeena more than the number 
of the defendants. All the subpcenas which are to be served 
on the defendants, and left with them, will be copies of the 
one which the officer retains, and upon which he is to make 
his return 
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The decretal order must be reversed in the particulars men- 
tioned above, and affirmed as to the residue. As the judgment 
has been, in part reversed, the appellee must pay the costs of 
this Court. 


Per Curram, Decretal order reversed in part. 





STEPHEN CAULEY AND WIPE AND OTHERS against WINIFRED 
LAWSON. 


An agreement between parties previously to, and in contemplation of, mar- 
riage, that neither, after the death of one of them, shall claim any thing 
that had belonged to the other before marriage, was Held sufficient in equi- 
ty to exclude the woman from dower, a year’s provision and a distributive 


share. 
Where an object is sought to be obtained by a bill, and several grounds are 


set out to show the plaintiffs’ right to the relief sought, it was Held that 
the bill was not on that account multifarious. 
(The case of Murphy v. Avery, 1 Dev. and Bat. 25, cited and distinguished 


from this.) 


Cause removed from the Court of Equity of Lenoir. 

The bill is filed by the distributees of David W. Lawson, 
against the defendant as his widow and administratrix. 

The property consists of slaves and other effects to a large 
amount, and the plaintiffs claim that the whole of it is subject 
to distribution among them, discharged of any claim by her for 
a years’ provision and a distributive share; and it alleges two 
grounds upon which she is not entitled ; the first is, that on the 
11th of November, 1852, immediately preceding the marriage, 
riage, and in contemplation thereof, the defendant, then a 
widow, and the intestate entered into marriage stipulations un- 
der seal, in which it was mutually covenanted and agreed that 
on the death of either, each one was to resume the possession of 
the property he or she had originally owned, and was to take no 
interest whatever, and set up no claim to any in the property 
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of the decedent. The particular words of the contract relied 
on to exclude the claim of the defendant, in this respect, is as 
follows: “and it is further agreed to, and by the above named 
parties, that the aferesaid Winifred Jones shall not claim, 
have power to hold, or retain any part or particle of the above 
property, any longer than the above named parties may live 
together, but in case of the death of the said D. W. Lawson, 
deliver up the above property and effects to his children, as 
the said Lawson may direct.” 

Another ground on which the plaintiffs say that the estate 
should be divided among them exclusive of the marital claims 
of the defendant, is that she was never lawfully married to the 
intestate for that the person officiating at the ceremony, was 
not duly qualified to solemnise the rights of matrimony. 

The defendant answered not varying the facts as set out in 
the bill. Replication. The main questions in the case are, 
whether the deed above set out is sufficient to exclude the de- 
fendant fiom a claim for her years’ provision, for which she 
had filed a petition, and from a distributive share in her late 
husband’s personal estate, and whether the two objections to 
those-claims rendered the bill multifarious. 


MeReae, for the plaintiffs. 
J. W. Bryan, for the defendant. 


Manty, J. The bill is filed by the next of kin and distrib- 
atees of David W, Lawson, against the widow who is the ad- 
ministratrix of the deceased, praying for an account of the in- 
testate’s estate. 

The principal difficulty presented by the pleadings, arises 
upon the construction of the instrument of writing under date 
of the 11th of November, 1852, purporting to be an anti-nup- 
tial agreement between the intestate, Lawson, and Winifred 
Jones-—whether it be such a relinquishment of marriage rights 
to dower, distributive share, and years’ provision, as will be 
enforced im a court of Equity. 

We think it is clearly so. The writing in question seems to 
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be mutual covenants and agreements, not to prefer a claim to 
any portion of the other’s property, or demand any benefit 
therefrom, excepting such enjoyment as they might jointly reap 
from it while they lived together. The covenants are mutual, 
und the one is a sufficient consideration to support the other. 
Mrs. Jones covenants that she will not claim, hold or retain 
any part or particle of her husband’s property, any longer 
than they may live together, but, in case of the death of the 
husband, will deliver the whole up to his children, as heshall 
direct—save only such as he may devise or bequeath to her. 

The covenants extend to every claim of every sort which 
the defendant can set up to the real or personal estate of her 
husband, as his widow. She is precluded, therefore, as we 
think, in this Court from dower, distributive share, or year’s 
provision in her husband’s estate. 

The case of Murphy v. Avery, 1 Dev. and Bat. Rep. 25, is 
not in conflict with the opinion here expressed. That was a 
petition in a court of law for a years’ provision, and the de- 
fense set up, was an ante-nuptial agreement similar to the one 
in this ease. It was there held that as the demand of the pe- 
titioner was a Zega? demand, and the covenants in the marri- 
age settlement could not operate as a legal release, the peti- 
tioner was entitled to judgment. It is meither expressly, nor 
by implication, held that in Zyuity the agreement woald not 
be upheld and enforced. 

The bill seeks an account and surrender of the entire estate, 
(not disposed of in a due course of administration,) free from 
the claiins of the widow, and this demand is placed upon two 
grounds: First, the antenuptial agreement referred to, and 
Secondly, the alleged fact that the parties were never lawful- 
ly married, and this is objected to as multifariousness. 

There are not two distinct independent objects of equity 
jurisdiction sought to be attained in the bill. The object is 
an account of the intestate’s estate according to certain prin- 
ciples, and the right to this account is placed upon two greunds, 
relinquishment and defective marriage. The grounds are not 
objects of the bill, but are introduced merely by way of di- 
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recting attention to the reasons upon which the particular 
equity of complainants rests. The bill is not multifarious.— 
We think the complainants are entitled to an account of in- 
testate’s estate according to the rights here declared. 


Perr Curtam, Decree for an account. 





WILLIAM D. HARRINGTON against MALCOM A. McLEAN, Zvecutor. 


Where, by marriage articles, it was agreed that the wife should have the 
use of her slaves for life, and that they should then go to her children, it was 
Held that the husband of a daughter, who was the only child of the marriage, 
who became husband in the life-time of his wife’s mother, could not sue 
the executor of her father for the slaves in his own name, but must use the 
name of his wife jointly with his own. 

( Webber v. Taylor, ante 36, as to the practice of this Court in remanding the 
cause for amendments after demurrer sustained, cited and approved.) 


Cause removed from the Court of Equity of Harnett county. 

On the 10th of October, 1827, Neill McLean and Sarah 
MeNeill, in contemplation of a marriage between them, which 
was about to be solemnised, entered into a contract, in wri- 
ting, in which was stipulated, among other things, as follows: 
“That the said Neill McLean doth covenant and bargain and 
agree, that the said Sarah McNeill shall have and hold, to her 
own use, her two negroes, Robin and Sophia, and all of So- 
phia’s increase, her life-time, and the said Sarah McNeill’s 
children shall have them after her; but if she shall have no 
child to iive, then the said negroes to be his, to his own use 
forever.” 

The marriage took place as contemplated. The said Sarah 
had one child born of this marriage, to wit, Margaret Jane, 
who, in the life-time of her father and mother, intermarried 
with the plaintiff, William D. Harrington. 

The slaves in question, now amounting to ten, continued in 
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the possession of the husband until his death, in 1858, and 
then went into the possession of his executor, the defendant, 
who holds them adversely to plaintiff’s claim, and says that 
he intends to dispose of them according to the provisions of 
the will of Neill McLean, which will, makes a disposition of 
them among the children of a former marriage, to the exclu- 
sion of plaintiff’s wife. 

The bill is filed in the name of Harrington, alone, against 
the executor of Neill McLean, praying for a surrender of the 
slaves, and for an account of the hires of the slaves since the 
death of Mrs. McLean. She died on the 16th of October, 
1856. 

The defendant demurred to the bill for want of equity gen- 
erally, and the cause being set for argument on the demur- 
rer, was sent to this Court. 

In this Court the counsel, for the defendant, assigns ore 
tenus, other causes of demnrrer, among others, that Margaret 
Jane, the wife of the plaintiff, and only child of Sarah Me- 
Lean, (formerly McNeill) is not made a party to the suit. 


W. MeL. McKay and Leitch, for plaintiff. 
Buxton, Fowle and Neill McKay, tor detendant. 


Barrie, J. The demurrer filed by the defendant to the 
plaintiff’s bill, is a general one, for the want of equity, but 
his counsel now assigns ore tenus several causes, one of which 
is, that the plaintiff’s wife is not a party to the suit. She is 
the only child of the defendant’s testator, Neill McLean, and his 
wife, Sarah, and is, therefore, the only person to whom the 
slaves, mentioned in the marriage settlement referred to in 
the pleadings, are limited after the termination of the life- 
estate reserved therein to her mother. The equity of the bill 
is to convert the defendant, as the representative of the testa- 
tor, into a trustee of the slaves for the benefit of the plaintiff’s 
wife, and in order to assert that equity, she is a necessary 
party. It is true, that she had married the plaintiff in the 
life-time of her mother, and if the mother had had the legal 
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estate for life in the slaves, then, upon her death, they would 
have devolved upon the husband of the daughter jure marvte, 
and he might have recovered them from the representative of 
the testator in his owa name ; but as the claim is an equitable 
one, only, it does not belong to the husband until he can re- 
duce it into possession, and, in doing that, he must sue in the 
name of his wife jointly with his own. The case, in this re- 
spect, is similar tu the claim of the wife to a legacy, or a dis- 
tributive share, a suit, for which, must always be in the name 
of the husband and wife; see Arrington v. Yarbrough, 1 
Jones’ Equity, 72, where the subject is fully discussed, and 
the reasen upon which the rale is founded, is stated and ex- 
plained. 

The demurrer must be sustained for the want of parties ; 
but as the objection was not taken until the hearing, the bill 
will uot be dismissed, but will be remanded for the purpose 
of being amended, the plaintiff paying the costs, as in case of 
a dismission, without prejudice; Webber v. Taylor, decided 
at the present term, ante 36. 

In making this amendment as te parties, it will be well tor 
the plaintiff to consider, whether there ought not to be ad- 
ministration taken on the estate of Sarah McLean, for the pur- 
pose of making her representative a party, as the marriage 
settlement was also made with her, and it is through that 
agreement, the plaintiff's wife derives her equity. 


Per Curiam, Demurrer sustained. 
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SAMUEL 8. WOODLEY agafust SARAH GALLOP. 


Where slaves were bequeathed to, A for life, and then to B, a daughter, a 
married woman, and, during the hie of A, the husband of B died, leaving 
a child of the marriage, B then married again, and had another daughter, 
when she, B, died, and her second husband also died, (A the life-tenant still 
living) it was Held, on the termination of the life-estate, that the adminis- 
trator of B, was the proper person to obtain the possession of her share of 
the slaves, but that he held the same in trust for the second husband’s lega- 
tee, and that the daughter of the first marriage, was entitled to no part of it. 


Cavse removed from the Court of Equity of Washington 
county. 

Dempsey Spruill, by his will, which took effect in 1842, 
bequeathed as follows: “Now my will and desire is, that all 
my negroes, at the death of my wife, Mary Spruill, shall all 
come in together, of every description, and be equally divi- 
ded among my lawful heirs, except my son, Downing Spru- 
ill.” At the death of the testator, besides the son Downing, 
above named, he lett five children, William, Mary, Henrietta, 
Theresa, and Caroline, and on the death of Mrs. Spruill, which 
took place in 1858, and (on petition of the children and their 
representatives,) a division was ordered, and the share of The- 
resa, was delivered to the plaintiff, as her administrator. 

Theresa, whose share was the subject of this controversy, 
was married at the time of her father’s death, to one Plum- 
mer ©. Dudley, who died in 1845, leaving one child, the 
plaintiff, Elizabeth, the wife of the other plaintiff, Samuel 8. 
Woodley. Dudley, the former husband of Theresa, did not 
in any way, dispose of his wife’s undivided share of these 
slaves. In the year 1848, the said Theresa again intermarried 
with one Joshua G. Gallop, who died in 1855, having made a 
last will and testament, appointing the plaintiff, Woodley, ex- 
ecutor to his will, and testamentary guardian to his infant 
daughter, Sarah, who is the defendant in this case, and to whom 
he gave all his estate by the said will. 

The prayer of+the bill is, that the said slaves shall be djvi- 
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ded between the said Woodley and wife on the one hand, and 
the defendant, Sarah, on the other. 


Garrett, for the plaintiff. 
I. A. Gilliam, tor the defendant. 


Manty, J. By the will of Dempsey Spruill, admitted to 
probate in 1842, his estate in slaves, is given to his wife for 
life, remainder to certain of his children, William, Ma- 
ry, Henrietta, Theresa, and Caroline, subject to be divided 
among them after the determination of the life-estate. 

The widow, and tenant for life, is now recently dead, and 
the question presented for our decision is, who is entitled to 
the share of Theresa? It seems that at the time of the death 
of her father, this danghter was the wife of one Dudley. By 
this marriage, she had issue, a danghter, Elizabeth. The hus- 
band, Dudley, died in 1845, withont having, in any way, at- 
tempted to dispose of his wife’s undivided interest in the 
slaves, and Mrs. Dudley again intermarried in 1848, with 
Joshua Gallop, and had issue, Sarah, the defendant. Theresa 
died in 1853. Her husband, Gallop, in 1855. The complain- 
ant, Woodley, in 1858, intermarried with Elizabeth Dudley, 
the daughter of Theresa, by the first marriage, and is the ad- 
ministrator of his mother-in-law, and also, the executor of the 
last husband, Gallop, and testamentary guardian of the daugh- 
ter, Sarah. The point made upon this state of facts is, wheth- 
er the estate in this share of the slaves is distributable to the 
two daughters of Theresa Gallop, or whether it be held by 
her administrator in trust for the legatee of the surviving hus- 
band. 

We regret that the fact of the wife’s death, prior to that of 
her last husband, and ignorance on his part, probably, of the 
state of the law, must work, in this case, what will be deemed 
a hardship. 

The rules are well settled by which this property belongs to 
the surviving husband’s representative and legatee. Upon 
the death of the first husband, it survived to the wife, Mrs. 
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Dudley, and the right passed to her second jure mariti. This 
is settled by a train of decisions in our own courts, and has 
been considered as «settled ever since the case of Poindexter 
v. Blackburn, 1 Ired. Eq. 286, in which the previous cases are 
cited and approved. It continued a chose in action until af- 
ter the death of the tenant for life, when it was rightfully ta- 
ken possession of by the administrator of the wife, Theresa ; 
but he held it in trust for the husband, who was entitled te 
it by virtue of his marriage, and now holds in consequence of 
the husband’s death, in trust for his representative and lege 
tee. 

It will thus be perceived, that the case turns upon the fact 
that the husband, Gallop, survived his wife, and was entitled, 
under the rules of law, to her personal estate. The subject is 
discussed in the treatise of Mr. Roper on LLusband and Wite, 
vol. 1, p. 204-5, (82 L. L. 129-30,) and we refer to it with the 
authorities there cited as the basis of this opinion. 


Per Curiam, Decree accordingly. 


WILLIAM McRAE AND OTHERS against D. A. DAVIS, Cashier, AND 
OTHERS. 


Where it was alleged by the defendant, in ‘an execution, that satisfaction had 
been made on aformer execution, issued on the same judgment, it was 
JTeld that a bill for an injunction to restrain the second execution, was not 
the proper remedy, for that, at law, a motion, on notice, in the nature of a 
writ of audita querela to call in the execution, and have satisfaction enter- 
ed of record was the proper mode of redress. 


Appear from an interlocutory order of the Court of Equity of 
Montgomery, dissolving an injunction, CaLpweELt, Judge, pre- 


siding. 
D. A. Davis, as cashier of the branch of the bank of Cape 
Fear, at Salisburgyadbtained a judgment, at law, against Wil- 
alk 
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liam McRae, Calvin Cochran and others, upom which an ex- 
ecution issued directed to the sheriff of Montgomery county, 
in which county all the defendants resided. The-defendant, 
Cochran, was the sheriff of that county, and as such, he pro- 
ceeded to collect the money out of his co-defendant, the prin- 
cipal in the execution, and:did collect the whole sum out of 
him, but he appropriated the money to his own purposes, and 
made no return of the execution. Execution again issued, 
and Cochran having gone out of office, his successor was about 
to make the money a second a time out of McRae, when he 
was restrained by the writ of injunction issued in this case. 

On the coming in of the answer, the Court ordered the in- 
junction to be dissolved, and the plaintiff appealed. 


J. I. Bryan, for the plaintiff. 

Blackmer, tor the defendant, contended. that the writ of ex- 
ecution directed to the sheriff, in which he was a party, was 
null and void, and that no payment to him was a satisfaction; 
for which he cited Collais v. McLeod, 8 Ire. Rep. 221; Brown 
v. Jones, 13 Ire. Rep. 25; Watson on Sheritis, 37; Weston 
v. Colson, 1 Black Rep. 506; Chambers v. Thomas, Littell’s 
Rep. (Ky.) 268 ; May v.. Walters, 2,, McCord’s (S.C. Rt. 470. 


Pearson, C. J. There is no error in the decretal order. 
The injunction was improvidently granted, and ought to have 
been dissolved, on the ground, that the bill discloses no equity. 

The case turns upon the effect of a payment by McRae, the 
principal in the execution, to the sheriff, Calvin Cochran, who 
held the execution, and who was one of the defendants in the 
execution. Was this a satisfaction of the judgment? If it 
was, then the execution which afterwards issued, and in regard 
to which the injunction is granted, was, in law, of no force or 
effect, and the plaintiff had a plain remedy in the Court from 
which it issued, by writ of audita querela to have the execu- 
tion called in and satisfaction entered on the record. The 
same thing could have been done upon notice and motion in 
the nature of an audita querela, which, Titgmr practice, is sub- 

Wei 
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stituted for the ancient judicial writ, issued by the Court 
where the judgment was ;—not purchased out of the Court of 
Chancery like an originalywrit. See Fitzherbert’s Natura 
Brevium. *, 

If the payment by McRae to Cochraitt was not a satisfaction, 
then, of course, the plaintiffs have no equity. So, taking it 
either way the question, satisfaction or no satisfaction, was a 
dry question of law, and there is no equitable ingredient in- 
volved in it. 


Per Curiam, Decretal order aflirmed. 


GARY WILLIAMSON AND OTHERS against DEMPSEY WILLIAM- 
SON AND OTHERS. 


The act of 1844, (119th ch. 6 see., Rev. Code,) declaring as of what time a will 
shall speak, was Held to give no force to the subsequently passed act in re- 
gard to the increase of slaves, (Rev. Code, ch. 119, see. 27,) so as to pass 
the increase of slaves under a will made before this latter act was passed, 
although the testator died after it went into effect. 


Perrrion to rehear this cause, which was decided at Decem- 
ber Term, 1858, (see 4 vol. Jones’ Eq. Rep. 281.) 

The petitioners point out as erroneous that part of the de- 
cree, which passed at the said term, in which it was declared 
that the increase of the slaves bequeathed to them in the 3rd, 
4th and 5th clauses of the will of Thomas Williamson, which 
were born during the life of the said Thomas, did not pass to 
the petitioners, but fell under the residuary clause. They 
urge, that it appears, that Thomas Williamson died on 23d of 
October, 1856, and that by the 6th section of 119th chapter 
of the Revised Code, it was declared that : 

“Every will shall be construed with reference to the real 
and personal estate comprised therein, to speak and take ef- 
fect as if it had heen executed immediately before the death 
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of the testator, unless a contrary intention shall appear by 
will,” and by the 27th section of the same chapter, it is de- 
clared that : Bs pt 

“ A bequest of a slave with ligr increase, shall be construed 
to include all her children born before the testator’s death, 
unless a contrary intention appear by the will.” 

They urge that the said will was signed and published on 
26th of August, 1852, and that there is nothing on the face 
of it, that forbids its being construed as if it had been execu- 
ted on 23rd of October, 1856, which was after the said 27th 
section, went into effect. 


Strong and Dortch, for the plaintiffs. 
Miller, Lewis and Fowle, tor the defendants. 


Barrier, J. When this case was before us twelve months 
ago, (see 4 Jones’ Eq. Rep. 281,) the effect which it has been 
since supposed, that the act of 1844, ch. 88, sec. 3, (Revised 
Code, ch. 119, sec. 6,) ought to have had upon the constrne- 
tion of the will mentioned in the pleadings, was not brought 
to our attention in the arguments then submitted. We have 
on that account been gratified that the cause has been pre- 
sented to us again upon a petition to rehear it, and that the 
question which was omitted to be raised on the former oeca- 
sion, hes now been fully and ably argued by the counsel on 
both sides. Aided by the light which has been thrown upon 
the subject by these arguments, we thinksthat we can show, con- 
clusively, that the act of 1844, above referred to, has no bear- 
ing upon this point in the case, and that, consequently, the 
former decision must stand. 

The act of 1844, ch. 88, sec. 3, declared that “every will 
shall be construed with reference to the real and personal es- 
tate comprised therein, to speak and take effect as if it had 
been executed immediately before the death of the testator, 
unless a contrary intention shall appear by the will.” This 
act was held, in the case of Battle v. Speight, 9 Ired. Rep. 
288, and again in Welliame v. Davis, 12 Ired. Rep. 21, to be 
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prospective only, in its operation, and not to affect the con- 
struction of any wilh made prior tothe time when it went into 
effect, though the testator may have died afterwards. The rea- 
son given for the decision in the case, first above mentioned, 
was that the Legislature could not have intended to change 
the meaning and legal effect which the language of the will 
bore at the time of its inception. Hence, the conclusion was, 
that the act was intended to apply only to wills thereafter to 
be executed or published. Upon such after made or publish- 
ed wills, it was manifest that the act of 1844 could not alter 
the rule of construction which had prevailed before,.(see Love 
v.. Love, 5 Ired. Eq. 201, and other cases,) that in a bequest of 
a negro woman and her increase without any explanatory 
words, the legatee could not take a child of the woman born 
after the date of the will, and before the testator’s death. In- 
deed, the act would seem to make the application of the rule 
elearer, because the will, speaking and taking effect immedi- 
ately before the death of the testator, could not embrace any 
increase of a female slave bern before that time. P 
Such being the operation of the act of 1844, if it have any 
operation upon the ease, at all, the counsel for the petitioners 
to rehear, are necessarily foreed to rely, for the support of the 
eonstruction for which they contend, altogether upon the effect 
of the act contained in the 27th section of the 119th chapter 
of the Revised Code, which says that “a bequest of a slave 
with her increase, shall be construed to inelude all her chil- 
dren born before the testator’s death, unless a eontrary inten- 
tion appear by the will. Now, it will be seen that upon the 
first hearing of this cause, we did eonsider the question of the 
effect of this enactment, and decided that it eould not apply te 
the construction of the will under consideration, beeause it was 
made and published before the act went inte operation. It is 
ebvions that we could not have decided otherwise without a di- 
rect violation of the principle adopted by the Court in Battle 
v. Speight, and reasserted in. thecase of Williams v. Davis te 
which we have heretofore referred. That principle is, that a 
statute which purports to change a rule of construction then 
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applicable to devises and bequests, will not affect wills made 
before the time of its enactment, though the devisor or testa- 
tor may not have died until afterwards. 


Per Crriam, Petition dismissed. 








TOWNSEND, ARNOLD AND CO. against E. H. MOSS AND R. A. ROSS. 


Where an equity was established against the defendant for one of two lost 
notes, but which of them, was not made to appear from the evidence, it 
was Held, the onus being on the plaintiff, he should take his recovery on 
the smaller. 

Where one got another to sign a note, with an understanding that it was not 
to be binding, unless signed by a third person also, and such person’s 
signature was not procured, whether, on the notes being used to secure a 
pre-existing debt of the principal,.the surety could avail himself of this 
breach of confidence.— Quere ? 


Cause removed from the Court of Equity of Mecklenburg 
county. 

The suit was brought to recover the value of two notes destroy- 
ed by fire. The plaintiffs were merchants in the city of New 
York, and sent two notes to S. W. Davis, Esq., an attorney, 
living in Charlotte. The latter filled up a writ on the same 
against the defendants, Moss and Ross, for the amount of the 
two, consolidated, but before he could obtain judgment there- 
on, his oftice and residence were destroyed by fire, and with 
it, the notes in question. 

The answer of Ross, denies that he ever executed two notes 
as surety for Moss to plaintiffs. He admits he did execute 
one note for about the sum specified in each of the notes, they 
being nearly equal in amount, and that this was about 
the time the notes were dated, they bearing nearly the same 
date, but he says this was done, wpon the express understand- 
ing and agreement, both with E. H. Moss and one William 
10 
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Cooper, that he (Cooper) would sign the said bond as surety, 
but that the same was not done, and the note, which he signed, 
was put in use by Moss, without Cooper’s signature to it, by 
passing it to the plaintiffs for a debt, which he had formerly 
contracted with them for merchandise. 

The depositions of Cooper and Mr. Davis were taken as to 
the facts of the case, and their evidence is sufficiently ap- 
parent, from the recital of his Honor, the Chief Justice, in de- 
livering the opinion of the Court. 


Osborne and Lowrie, for the plaintiffs. 
Boyden and A. C. Williamson, for the defendants. 


Pearson, C. J. The defendant, Ross, admits he signed 
one of the notes, but alleges, by way of avoidance, that he left 
it in possession of Moss, with the understanding that he was 
not to use it, unless it was also executed by one Cooper as 
co-surety. 

It may well be doubted, whether this matter, if proven, 
would be sufticient in avoidance, for the reason that Moss was 
thereby enabled to procure from the plaintiff a surrender of 
his evidence of debt, and if loss follows from this breach of 
confidence, it should fall on the party who reposed the confi- 
dence rather than on an innocent third person. But the alle- 
gation is not proven by any competent evidence. Cooper, it 
is true, swears that he signed a note as surety for Moss, and 
left it in his possession with an understanding that it was not 
to be used unless Ross executed it as co-surety; but this evi- 
dence does not establish the allegation of Ross in respect to 
the note which he signed. 

There is a portion of the answer which tends to show that 
both Ross and Cooper acted with very little caution in this 
business. ‘This defendant further answering states, that during 
the same day, or shortly after he had signed the note, he met 
with Cooper in the streets of Charlotte, and asked him if he 
had signed the note, and Cooper told this defendant that he 
had, and said Cooper then asked this defendant if he had 
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signed it, and he told said Cooper that he had. This defend- 
ant then rested contented until a writ was served on him.”— 
Now, if there was but one note, either Ross or Cooper must 
have signed it before the other, and the fact that both were 
ignorant that the other had signed it, ought to have suggested 
that there was some mistake ‘abont it, and led to an enquiry 
which would have disclosed the fact that Moss had procured 
each to sign a different note, so as to show that there were 
two notes of about the same amount. 

In regard to the second note, mentioned in the bill, its exe- 
cution is denied by Ross, and the deposition of Mr. Davis 
does not establish it. Ie does not swear to the hand-writing 
of Ross, but thinks there were two notes purporting to have 
been signed by him as surety of Moss, and says that after the 
notes were burnt, he desired Ross to execute his note in lieu 
thereof, which Ross declined, saying it was hard to pay secu- 
rity money, and Moss had deceived him by not getting Coop- 
er to sign ‘aleo, and said nothing about a forgery. If the at- 
tention of Ross had been distinctly called to the fact of there 
being two notes with his name to them, his silence in respect 
to the fact that he had only signed one note, might have led 
to an inference against him, but such inference would not out- 


weigh his positive denial in the answer, so as in the face of 


his oath to establish the allegation of the bill that he had sign- 
ed two notes. But we think it probable that his attention was 
not called to it, but, on the contrary, was directed from it by 
the fact that the writ in the action at law, sets out only one 
debt, $567 87; the two notes being consolidated, and all the 
circumstances suggest that probably Mr. Davis filled up the 
writ without noticing the fact that one note was signed by 
Ross and the other by Cooper, which will explain the matter, 
and prevent any conflict between the answer of Ross, and the 
deposition of Mr. Davis, and leave Cooper liable on the other 
note, unless he is protected by the statute of limitations.— 
However this may be, the plaintiffs have failed to prove that 
Ross executed more than one note, and must be content to 
take a decree for the amount of one of the notes and interest. 
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One of the notes is for $284 07. The other for $283 80, with 
interest from near the same date, and as the proof does not 
show which was signed by Ross, the decree will be for the 
smaller note; the onus being on the plaintiff. 


Per Curiam, Decree accordingly. 








ADAM BUTNER AND ANOTHER against H. A. LEMLY. 


A partner in a firm for the transaction of business, is not entitled to charge 
for his personal services, unless there be a contract entitling him to receive 
compensation. 


Cause removed from the Court of Equity of Forsyth county. 

Under certain articles in writing, entered into between 
them, the plaintiffs and the defendant purchased of one Shultz 
two-thirds, and from the clerk and master of Forsyth, the 
other third of a tract of land lying in the county of Obian, 
Tennessee, for about $3760, and resold it for a considerable 
profit. The defendant negotiated the contract for the land 
with Shultz, and resold it in Tennessee which occasioned him 
to make a trip to Nashville, in that State; he gave his bonds 
with the plaintiffs as surety for the purchase-money when they 
bought, and he took bonds and made a bond for title on the re- 
sale in Tennessee; he collected the money in Tennessee, about 
ten thousand dollars, and used it in paying for their purchase, 
and has accounted and paid to the plaintiffs all their share of 
the sums received, except the sum of about $500, which he 
claims on the ground that he had been at great trouble and 
pains in managing the business. The plaintiffs objected to 
the sum demanded, but one of them said to a witness that he 
was willing to compensate Lemly liberally for the trouble he 
had had in the business. The prayer is for an account. The 


answer admits the facts as stated, but insists that he is fully — 


entitled to the sum claimed for compensation. It is not in- 
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sisted that there was, at any time, any agreement to allow the 
defendant compensation. Cause heard on the bill, answer 
and proofs. 


Fowle and McLean, for the plaintiffs. 
Morehead, for the defendant. 


Barrir, J. The only qestion presented on the record, 
which it is necessary for us to decide, is whether the defend- 
ant is entitled to compensation for buying and selling the land 
mentioned in the pleadings, and for receiving and paying over 
the price to the parties entitled thereto. It clearly appears 
from the pleadings and proofs, that there was no agreement 
between the parties prior to the performance of the services, 
for which the defendant claims compensation, that he was to 
receive it. Such being the case, the law is well settled that 
he is not entitled to it. The parties were partners in the buy- 
ing and selling of land, and there was no evidence that the 
plaintiff was appointed a special agent to manage the busi- 
ness, jn which capacity only he could have claimed a salary 
or wages beyond his necessary expenses and disbursements in 
relation to it; Buford v. Me Neely, 2 Dev. Eq. 486; Phellips 
v. Turner, 2 Dev. and Bat. Eq. 125; Anderson v. Taylor, 2 
red. Eq. 420; Collier on Part. sec. 183. The case is not va- 
ried by what was said by one of the plaintiffs to the witness, 
Mr. Zash, when the services were about being closed: that 
he was willing to compensate the defendant liberally. If the 
expression of such willingness to make compensation ean be 
construed into a promise at all, it was not made to the defend- 
ant, it did not purport to be an agreement between all the 
partners, and, if these objections were out of the way, it could, 
at most, be considered only as a promise, on a past considera- 
tion, and therefore, not binding; Steph. N. Pri. 243; Smith 
on Contracts, 56; Law Lib. 117. 

The counsel for the defendant, aware of the difficulty of 
supporting his claim, if the parties were to be considered as 
partners, has attempted to support it on the ground that the de- 
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fendant was to be regarded as a trustee in the transaction, and, 
as such, was entitled to a reasonable compensation for his ser- 
vices. We are at a loss to discover how the present defend- 
ant can be viewed in the light of a trustee, any more than any 
person who engages with others, either in a speculation, or a 
regular business, can be viewed in that light. It is a mere 
change of name without any change of character; and a 
court of Equity will not permit™®ne of its best established 
rules to be thus violated by so simpléa stratagem. The agree- 
ment of the parties was, in substance, that they should pur- 
chase and sell for their joint benefit, a certain tract of land, 
which made them partners in the transaction, no matter in 
whose name the purchase was to be made, and the details of 
the business carried on. Such being the case, neither of the 
parties can charge the others for his services, in conducting 
the business, unless there was an agreement for compensation. 
The defendant is, as we have said before, entitled to have his 
necessary expenses and disbursements paid by the firm, and 
for the ascertainment of the amount thereof, there must be an 
account. 


Per Crriam, Decree accordingly. 


KE. A. COX AND WIFE, BARBARA, egainst ARETUS WILLIAMS 
AND OTHERS. 


Where a testator gave land and negroes to the separate use of a feme covert, 
his daughter, expressing a want of confidence in her husband, and forbidding 
the trustee from letting him have possession of the slaves, but leaving it 
discretionary whether he would rent out the land or permit the family to 
occupy it, it was //e/d that the husband and wife had no equity to compel 
the trustee to give them possession of the property for a home. 


Cause removed from the Court of Equity of Jones county. 
Lewis Williams, by his will devised and bequeathed, among 




















DECEMBER TERM, 1859. 





Cox v. Williams. 





other things, as follows, viz: “ Having no confidence what- 
ever in E. A. Cox, the husband of my daughter, Barbara, I 
give and bequeath and devise unto my son, Aretus Williams, 
his heirs, executors, administrators and assigns, forever, the 
following property, that is: the tract of land whereon I now 
reside, subject to the life-estate of my wife therein, and a ne- 
gro woman, named Sareh, in special trust and confidence, 
nevertheless, that he andithey will hold the same for the sole 
and separate use and benefit of my daughter, Barbara Cox, 
and during her natural life, in such manner that the same 
shall in no event be subject to the control or liable for the 
debts, or contracts, of her husband, E. A. Cox, and I wish 
Aretus, or his executors, &c., to allow his sister, Barbara, 
either on the said place to live, or rent it out,” with ulterior 
limitations of the trust to the children of the said Barbara. 
In a subsequent clause, he gives to his wife a number of slaves 
for her life, with remainder to Aretus Williams, in trust, for 
the sole and separate use of Barbara Cox, as in the preceding 
clause. Mrs. Irena Williams, by deed, properly authenticated, 
surrendered to Aretus Williams her life-estate in the land and 
slaves, given her by the will of her husband, to hold the same 
as trustee for Mrs. Cox, according to the trusts declared in the 
foregoing will. 

Cox, the husband, and his wife, filed this bill against the 
trustee, setting out that it would greatly promote the comfort 
of the family of Mrs. Cox, and preserve and increase the value 
of the land and slaves intended for her benefit, for her and her 
husband, to have the possession of the property for the pur- 
pose of carrying on farming operations, and pray that a de- 
cree may pass the Court to that effect. 

The defendant demurred to the bill, generally, for the want 
of equity. 

The cause was set down for argument on the demurrer, and 
sent to this Court by consent. 


Haughton, for the plaintiffs. 
J. N. Washington, for the defendants. 
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Pearson, C. J. The object of the bill is to have the land 
and negroes put into the possession of the feme plaintiff, so 
as to let her have the use of the property for the purpose of 
carrying on a farm, without the control and superintendence 
of the trustee, and the equity is put on the ground, that she 
would thus be furnished with a comfortable home, and her 
support and maintenance be better provided for than by al- 
lowing the property to continue under his management. The 
defendant has filed a demurrer, and, in support of it, urges: 
that if the property is put into the possession of the feme plain- 
tiff, it would, as matter of course, be subject to the control 
and management of her husband, the other plaintiff, and 
thereby defeat the purpose of the trust, and be in direct vio- 
lation of the expressed directions of the testator. 

It is clear, from a perusal of the will, that the testator did 
not intend that the property, the use of which is given to his 
daughter, should, in any event, be subject to the control of 
Cox; for this reason, he gives the property to his son, so that 
it may be under Acs management ; and, to remove all room 
for doubt, he sets out, in so many words, that he does so, be- 
cause “he has no confidence whatever in E. A. Cox, the hus- 
band of his daughter.” 

In respect to the land, he relaxes, in some degree, and gives 
to his son a discretion “ either to let his sister live on the 
place, or rent it out,” but ‘this restricted discretion tends to 
show, the more plainly, that in regard to the negroes, there was 
to be no discretion, and his son was to keep them under his 
exclusive management. So, it is manifest, that the object of 
the bill is in direct contravention of the trusts declared by 
the testator. See how it would operate. Suppose, instead of 
merely permitting his sister to “live on the place,” which is 
within his discretion, the trustee should be required, by a de- 
cree of this Court, to let his sister have possession of the plan- 
tation and the negroes also ; it would then become necessary, 
in order to carry on the farm, that horses, cattle, farming uten- 
sils, &c., should be provided, and as she is under the control 
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of her husband, it would follow that the entire management 
and control of the concern would fall into his hands. 

A testator has a right to give his property with such restric- 
tions, and upon such terms, as he sees proper, and the courts 
are bound to carry his intention into effect, unless there be 
something in the trusts unlawful and against public policy. 
So that, so far from showing an equity, the plaintiffs, on their 
own showing, have none. 

We deem it unnecessary to refer to any authority, and put 
our decision upon the peculiar circumstances growing out of 
the special provisions of this will. 


Per Cvrtam, Bill dismissed. 





HENRY CAPPS against WILLIAM D. HOLT. 


Receipts for money paid upon a verbal contract, and which are relied on as 
evidence of the contract, form no exception to the rule that a writing, con- 
taining a patent ambiguity, cannot be helped by a parol evidence. 

Where the description of the land, in a memorandum of contract, is vague 
and indefinite, Equity will not decree a specific performance. 

Where a bill, for a specific performance, contains a prayer for general relief, 
and the answer admits the payment of a part of the purchase-money, and 
contains an offer to settle ; it was Held, that the Court, although it cannot 
decree a specific performance for want of a sufficient writing within the 
statute of frauds, will, nevertheless, decree an account and repayment. 


Cause removed from the Court of Equity of Johnston county. 

The bill alleges, that some time in the year 1852, the de- 
fendant contracted with the plaintiff to convey to him asmall 
tract of land, in the county of Johnston, containing one hun- 
dred and fifty acres, for in consideration of the sum of $450,00; 
that no memorandum of the contract was made at the time; 
that by the terms of this agreement, the plaintiff was to pay 
the purchase-money in such instalmentsyqnd at such times as 
should be most convenient ; that defendant was to retain the 
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title until all the money was paid ; that in pursuance of this 
agreement, the plaintiff, on the 21st of August, 1852, made 
the first payment, and took from the defendant, the following 
receipt :” 

“ Received, this 21st of August, 1852, of Henry Capps one 
hundred dollars, in part payment of a greater suin due to me, 
on a bargain, made by us, for a tract of land, lying on the north 
side of the Watery Branch, in the county of Johnston, and 
State of North Carolina, containing one hundred and fifty 
acres. It is also stipulated between us, that so soon as the 
balance of the money is paid me, I shall then be bound to 
make him a lawful and just deed for the same.” (Signed,) 
William D. Holt. 

The plaintiff relies upon this, as being a sufficient memo- 
randum of contract, within the statute of frauds. 

The bill further alleges, that the plaintiff made several oth- 
er payments, at different times, and that he several times ap- 
plied to the defendant, offering to make the final payment, and 
demanding a conveyance ; but the defendant refused to comply 
with his agreement. 

The defendant, in his answer, admits the payment of a part 
of the purchase-money, but denies the sufficiency of the re- 
ceipt of the 21st of August, as an evidence of the contract, 
within the requirements of the statute of frands. 

The answer alleges further, that by the terms of the verbal 
contract, the purchase-money was to be paid within a time 
certain, and the plaintiff having failed so to pay, defendant, 
several times, offered to come to a fair settlement with him 
by the intervention of any two disinterested persons; with 
the privilege of calling in an umpire; but plaintiff refused. 


Rh. G. Lewis, for the plaintiff. 
Strong, for the defendant. 


Manty, J. A specific execution of the alleged contract 
cannot be decreed. ghe receipt of the 21st of August, 1852, 
is not sufficient as a note or memorandum in writing of the 
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contract to fulfill the requirement of the statute, (Revised 
Code, ch. 50, see. 11). 

The land is described to be “a tract of one hundred and 
fifty acres, lying on Watery branch, in Johnston county.” 

The position thus given, is not definite enough, and no de- 
cree for conveyance could be based upon it. From the frame 
of the receipt, it is not clear that it contains the whole, or 
was ‘ntended as a memorandum of the contract, and on that 
account, might not meet the demands of the statute. But 
whether it were so intended or not, is immaterial to our pre- 
sent enquiry. The writing, of itself, clearly is too vague and 
uncertain in the description of the land, bargained for, to war- 
rant us in declaring where it is, by what termini included; 
and decreeing a conveyance of it. 

It has been settled, specially in reference to contracts of 
this sort, that they do not form exceptions to the general rule, 
that written contracts cannot be varied, added to, or subtract- 
ed from, by parel evidence. The rule is of universal applica- 
tion, that apparent ambiguity or uncertainty in contracts, ean- 
not be helped by parol; but if the instrument be in itself suf- 
ficient, and the ambiguity arise from proof, such ambiguity 
may be explained by proof. This is, indeed, the distinction 
between patent and latent ambiguity; the one is apparent 
upon the reading of the paper, as in our case; the other 
springs from evidence dehors ; and parol evidence is inad- 
missible in the one case and admissible in the other; Adlen 
v. Chambers, 4 Ire. Eq. 125; Albea v. Griffin, 2 Dev. and 
Bat. Eq. 9; Murdock v. Anderson, 4 Jones’ Eq. 77. 

As we are not at liberty to resort to evidence outside of the 
paper to aid us, and the paper itself is insufticient, it follows, 
the plaintiff cannot have the relief of specifie performance. 

We collect, however, from the answer, an offer on the part 
of defendant to account with plaintiff fairly, and, therefore, 
having cognizance of the subject-matter of controversy, we 
take a jurisdiction under the prayer for general relief, to ad- 
just the rights of the parties as the defendant offers to do; 
and it is accordingly referred to the clerk of this Court, to 
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state an account between them, charging defendant with all 
the payments that have been made to him on account of the 
land, and erediting him with a reasonable rent for the same 
during the time that complainant eccupied it, and also for the 
turpentine boxes. 


Per Cvuntam, Decree accordingly. 





GEORGE W. LITTLE, Zeecutor, againet JOHN BENNETT AND 
OTHERS. 


Where a testator gave to his wife, for whom he had a great affection, and 
who had no other provision, all his property to ratse and educate his chil- 
dren, and to dispose of the same among all of them, as their circumstances 
might seem to require, and to sell any of it for the benefit of her family, and 
appointed her sole executrix, 1t was Z/eld that the legul title to the real and 
personal estate was invested in the wife in trust to manage the property at 
her discretion for the support of herseif and for the raising and education 
of his children, and that the equitable reversion in the residue, after those 
purposes should be answered, vested in the children, subject to be divested 
by the exercise of the power given her to dispose of it among all the chil- 
dren as their circumstances might require. 

Where a testator gave all his property to his wife to dispose of it among all 
his children, and she made a will giving part of it to grand-children and 
other more remote descendants, with contingent limitations and cross re- 
mainders to them as purchasers, and part to some of the children for life 
only, it was Held that her will was not a valid exercise of the power, and 
that the rights of the children were not affected by it. 

It was held, further, that she had a right to contract debts for raising and ed- 
ucating the children, and supporting the family on the credit of the estate, 
and that it was liable for such debts. 

Held, further, that the executor acted properly in keeping up the family es- 
tablishment uatil the questions growing out of the will could be settled. 
Held, further, that the interest of the children in the trust was vested, and 
that one of the daughters having married, and died in the life-time of the 
mother, her rights vested in her personal representative, who was her hus- 

‘band, but not jure mariti. 
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Held, further, that after the death of the wife, without exercising the power, 
the legal title of the real estate vested in the children as heirs-at-law and 
that they thence took the full title to that property, and that the title to the 
personal property by the latter will, vested in her executor, subject to debts, 
and then to the disposition of the husband's will. 


Cause removed from the Court of Equity of Anson county. 

The bill is filed by the plaintiff as the executor of Norfleet 
D. Boggan, and of his wife, Jane G. Boggan, praying direc- 
tions, and indemnity by a decree of this Court in administer- 
ing the estates of the two testators—the latter of whom, was 
the executor of the former. Mr. Boggan died in 1854, and 
his will is as follows: 

“First. I give and bequeath to my beloved wife, Jane G. 
Boggan, all my estate, both real and personal, to raise and ed- 
ucate my children, and to dispose of the same among all my 
children, as their cireumstances may seem to require. She is 
hereby fully authorised to dispose of any of my property, 
either real or personal by sale, according to her discretion, or 
the necessities of her family may require. I also appoint her 
my sole executor of this my last will and testament.” 

After the death of her husband, Mrs. Boggan took posses- 
sion of the property, consisting of houses and lots in the town 
of Wadesborough, slaves, bonds, notes, bank stock and other 
personal property, and proceeded to manage the came as her 
own; maintaining and educating the children until her death, 
which took place in 1857. Her will is, in substance: that 
both the real and personal property, (which she calls her own) 
shall remain in common until one of her children shall arrive at 
twenty-one or marry, then, that one equal share shall be allotted 
to him or her; and so on, for each child as he or she might 
arrive at twenty-one, or marry, such child taking an equal 
share with the others under age, in the residue. She also 
provides that the property given to her daughters, of whom 
there were three, should be held by her executor in trust for 
the sole and separate use of such daughters, so as not to be 
liable for the debts or liabilities of their husbands, in ease 
they should marry, and after their deaths, to such persons as 
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they might appoint, but should they die intestate, then to their 
children, and should either of such daughters die intestate, 
and without issue, then to her brothers and sisters surviving 
her. That if either of the sons should die under twenty-one, 
without issue, his share should go to his surviving brothers 
and sisters, and the issues of such as might be dead. She al- 
so gave her executor power to sell any part of her estate to 
earry out the provisions of the will, and appointed the de- 
fendant, G. W. Little, her executor. 

The bill states, that after the death of her husband, Mrs. 
Boggan continued to keep up the family establishment, and 
kept tegether the family, consisting of six children, (all of 
whom were under age,) at their former residence, in the same 
way her husband had done, until her death, and in doing so, 
had contracted several debts for the use and benefit of the 
family, which still remain unpaid; that Mrs. Boggan owned 
no property of any kind except what she acquired under the 
will of her husband. 

Rosa E. Boggan, after the death of her father, intermarried 
with the defendant, John Bennett, and died without issue, in 
the life-time of her mother. Mr. Bennett, the husband ad- 
ministered on his wife’s estate, and claims a share of the es- 
tate, of Mr. Boggan, jure mariti, and as her personal represen- 
tative. 

The executor states in his bill, that he has permitted the 
family to continue to reside at the family mansion, and had 
kept up the establishment, in the same way as it was kept up 
in the life-times of the parents; and that this is still the condi- 
tion of the family, and that in so doing, he has had to ineur 
some expenses, but he says there was no provision in the will 
of either of the testators to meet such a charge. 

The executor prays the Court to instruct him as to whether 
Mrs. Boggan took a full legal and equitable title to the whole 
of the property of her husband, in the hope and expectation 
that she would use it for the nurture and education of their 
children, and in her discretion, dispose of it among them with- 
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out investing them with any right or claim in law or in Equi- 
ty, as is contended by some of the claimants. 

Or whether it was the intention of the husband to confer 
upon his wife a mere legal estate in the property in trust to 
use it in the nurture and education of the children, and then 
to divide it among them without giving her any beneficial in- 
terest in the property, as is contended by others. 

Or whether the legal estate was conferred on her in trust to 
manage the property for her own and their benefit, and then to 
devolve it on the children, subject to be divested by the exer- 
cise of a power to divide it among the children as circumatan- 
ces might seem to require, which seemed to the executor to be 
the proper view of the subject. And, if the last construction 
should be the proper one, whether the disposition made by 
her will was a fair and proper exercise of the power conferred 
on Mrs. Boggan, by her husband’s will. 

Again, w hether in either view, Mrs. Boggan had a right to 
create debts of the character mentioned, in the exercise of 
her authority under the will, so as to charge the estate of her 
husband with the same. 

Furthermore, whether the executor, could rightfully keep 
the family together at the family mansion, after the death of 
Mrs. Boggan, and make charges against the estate in so doing. 

Again, what was the nature of the interest conferred by 
the will on the children, and whether any thing vested in Mrs. 
Bennett, one of them, and if so, whether such interest vested 
in her husband as her administrator. 

Whether, if the legal estate in the real property, was vest- 
ed in Mrs. Boggan, the same was passed by her will to her 
executor, or did it descend to her children as her heirs-at-law ? 

Lastly. Whether the title to the personal property passed 
to the executor of Mrs. Boggan by force of the will or wills, 
or the power conferred on her, and if so, on what terms does 
he hold it, and to what final disposition is it subject. 

All the children, and Mr. Bennett, the husband of the de- 
ceased daughter, Rosa E., are made parties, and answered, 
not controverting the facts as herein stated. 
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The cause was set down for hearing on the bill and answers, 
and sent to this Court. 


Ashe and Winston, Sr., for plaintiff. 
Blackmer,, for defendant Bennett. 


Pearson, C. J. Three constructions of the will are sng- 
gested : 

1. The legal and equitable title of the whole estate, both 
real and personal, is given to Jane G. Boggan absolutely, 
with a recommendation, or rather the expression of an expec- 
tation, that she will use it so as to raise and educate the chil- 
dren, and dispose of it among them at her discretion, but 
without conferring on them any rights, either in Law or Equi- 
ty. We do not adopt this construction ; because it is not jus- 
tified by the language used, and it is against the usual course 
of things for a father to leave his children entirely dependant 
on their mother. 

2. The legal estate is given to her, in trust, to raise and ed- 
ucate the children, and in trust to hold all of the estate for 
them, subject to be divested by a power, in her, to dispose of 
it among them as circumstances may seem to her to require, 
without giving her any beneticial interest whatever. We do 
not adopt this construction, because it is evident the testator 
had a great affection for his wife, and we cannot suppose his 
intention was to leave her unprovided for and-entirely de- 
pendant upon the children, so as to force her to dissent from 
the will and claim the provision, which is secured to her by 
law, and thereby defeat the whole plan of his will. 

3. The legal title is given to her, in trust, to manage the 
estate, at her discretion for the support of herself, and to raise 
and educate the children, leaving the reversion of the trust- 
estate, after these purposes are answered, to devolve on the 
children ; subject to be divested by the exercise of a power, 
given to her, to dispose of it among all the children as their cir- 
cumstances may seem to require. This, we think, is the pro- 
per construction. It is justified by the language used—it sat- 
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isfies affection which he entertained for his wife, and the na- 
tural claims of his children, and it meets the confidence which 
he seems to have had in the good management and discre- 
tion of his wife. 

The question, then, arises, has the power been exercised so 
as to divest the estate in the trust, which had devolved on the 
children. The will of Mrs. Boggan, does not refer to the 
power, and no property, embraced in it, is mentioned specifi- 
cally, but the whole estate is mentioned and dealt with as if 
it belonged to her absolutely ; which may be accounted for, 
on the supposition, that she had adopted the construction of 
her husband’s will, which is first suggested above. We are 
inclined, however, to the opinion that the facts, that she own- 
ed no property or estate whatever, except what she acquired 
under his will, and that her will purports to dispose of a large 
estate, indicate, with sufficient distinctness, an intention to 
make a disposition of the property, embraced by the power, 
so that her will would be a valid exercise of it, except for an- 
other objection, which is fatal, and renders all of the appoint- 
ments inoperative and void. The power confided to her was 
to dispose of the property among all of the testator’s children, as 
their circumstances may seem to require. Her will does not 
give the property to the testator’s children ; but gives it to his 
grandchildren, or other more remote descendants. The sons 
are not to have any thing, unless they arrive at the age of 
twenty-one years or leave issue, and the daughters are only 
to have the use of it for a limited time, to wit, during their 
lives, and the ownership or absolute property is given to their 
children, taking as purchasers, with cross limitations in the 
event of death without issue. This is not a due exercise of 
the power. In one point of view it does not go far enough, be- 
cause only limited and restricted estates are given to the ob- 
jects of the donor’s bounty, or the persons embraced in the 
power; in another point of view it goes too far, because it 
extends to persons who are not embraced by the power, and 
consequently, fails in both respects, to carry into effect the 
gift which the testator intended, through her instrumentality, 
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to make to hischildren. It follows that the appointment must 
be treated as inoperative, as the scope and extent of the pow- 
er was clearly mistaken by her. So, that the estate in the trust, 
which vested in the children, subject to be divested by the 
exercise of the power, is not affected by: it. 

The solution of the many difficulties suggested by the bill, 
is now comparatively easy, and has been, in a great degree, 
accomplished : . 

1st. Mrs. Boggan being authorised, in her management of 
the estate, to dispose of any of the property to meet the neces- 
sities of the family, or at her discretion, she, of course, had a 
right to incur debts upon the credit of the estate while it was 
under her management, and the property is liable for such 
debts in the hands of her executor. 

2. We think her executor was at liberty to allow the family 
to have the use of the property so as to keep up the establish- 
ment, as was done in her life-time, until the many questions, 
which embarrassed his administration, could be settled by a 
definite construction of the two wills, under which he was 
acting. In taking the account, all proper allowances will be 
made to him for charges in this behalf. 

3. The estate of the children in the trust was vested ; con- 
sequently, Mrs. Bennett had such an equitable interest in the 
personal estate as would, at her death, devolve on her person- 
al representative, and Mr. Bennett is entitled to it as her ad- 
ministrator. He did not acquire it jure mariti, because it 
was an equitable estate, and was not reduced into posses- 
sion during coverture. 

4. The legal title of the real estate, which was in Mrs. Bog- 
gan, did not pass to her executor, and it is not devised to him, 
consequently, it passed to the children as her heirs-at-law, and 
the trust-estate, which they held, then merged in it—so, they 
have a perfect title as tenants in common. 

5. The legal title of the personal estate passed to her execu- 
tor by force of the will. He holds it subject to the payment 
of the debts incurred by her, and to an account, which must 
be taken of his administration, and will then deliver it to the 
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children, and those who represent them, for the purpose of 
partition. 


Per Ccvriam, Decree accordingly. 


SAMUEL S. HARRISON AND OTHERS, Erecutors, against NANCY 
EVERETT AND OTHERS. 


A provision in a will, allowing a slave the privilege of choosing his own mas- 
ter, is not against the policy of the law. 


CavsE removed from the Court of Equity for Caswell county. 
John Everett died in the county of Caswell, in the month 
of June, 1858, and left a last will and testament, one clause 
of which is in the following words: ‘I desire that my ne- 
groes shall have the privilege of selecting their masters, their 
value to be ascertained by two disinterested men, one select- 
ed by the master they may choese, and one by my executors.” 
The bill is filed by the executors for the direction of the 
Court, as to their duty arising under this clause of the will. 


Fowle, for the plaintiff. 
Till and J. W. Graves, for the defendant. 


Barrier, J. The only question upon which a declaration of 
our opinion is asked, at present, is whether that provision of 
the testator’s will, in which he expresses his desire that his 
slaves, whom he directs to be sold, shall have the privilege of 
choosing their own mastersythe price to be ascertained by two 
persons, to be chosen by the masters and the executors respect- 
ively, is consonant with law, and proper to be carried out by 
the executors. It is settled in this State that such a humane 
provision by a testator is not against the policy of our law, 
and ought to be observed. Washington v. Blount, 8 Ired. 
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Eq. 253; Delap v. Delap, 2 Jones’ Eq. Rep. 290. The only 
argument against it, is that the slave is incapacitated by his 
condition, from making a choice of a master, or doing any 
other act which requires judgment and will, and that it has 
been so held in a sister State. We have understood that it 
has been decided by the Court of Appeals in Virginia, that a 
slave cannot elect to be free under a will authorising such a 
choice. We have very recently held directly the contrary ; 
(Redding v. Findley, 4 Jones’ Eq. 216,) and are unable now 
to perceive any reason for changing that opinion. 


Per Curiam, Decree accordingly. 





DIBBLE & BROTHERS against SCOTT & BROTHER AND WIELL 
& ANATHAN. 


Where a party bought an inland bill of exchange bona fide and in the regular 
course of business, but without endorsement from the payee, and brought 
a suit, at law, in the name of the payee, to his use, against the drawer, it 
was Held that, although the drawer and payee both alleged the instrument 
was forged, on such payee’s receiving from the beneficial claimant a bond 
to indemnify him, he would be restrained from dismissing the suit, at law, 
and that the defendant would be restrained from using a release in that 
Court, until the question, as to genuineness of the paper, might be tried. 


Cavsr removed from the Court of Equity of Lenoir county. 
The bill alleges, that in the regular course of business and 
bona fide, the plaintiffs obtained from one Charles Eaton, an 
inland bill of exchange, drawn by the defendants, Scott & 
Brother for $259, on Lamont & Monk, of Wilmington, drawn 
in favor of Weill & Anathan, payable sixty days after date, 
and dated at Wilmington, April 20th, 1857, which said bill 
is endorsed by Daniel Perry, F. B. Harrison and Bryan Quinn; 
that at the maturity of the said bill, they presented it to La- 
mont & Monk, who refused to pay it, because, as they said, 
they were so instructed by the defendants, Scott & Brother. 
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The plaintiffs having made demand of Scott & Brother, and 
given notice to the endorsers, brought suit, at law, in the 
name of Weill & Anathan, to their use, against the defend- 
ants, Scott & Brother, and the endorser, Quinn, and that the 
same is still pending in the County Court of Lenoir; that the 
defendants, Scott & Brother, have procured from Weill & 
Anathan, a release of the said cause of action, and an author- 
ity to have the said suit, at law, dismissed; that they have 
pleaded the release aforesaid to their cause of action, and 
threaten to have the same dismissed, by virtue of the said 
written authority, obtained from defendants, Weill & Ana- 
than. The prayer is for an injunction to restrain the defend- 
ants, Scott & Brother, from setting up the said release in the 
Court of Law, and to forbid the said Weill & Anathan from 
dismissing the said suit, at law. The injunction issued in 
vacation. 

The defendants, Scott & Brother, answered, that they did 
not make any such bill of exchange to Weill & Anathan, and 
the latter answer, that they never had such a bill, and they 
both say the one in question is a forgery, and, as they believe, 
perpetrated by Charles Eaton, from whom plaintiffs got it. 
The account, which they give of the transaction is, that Scott 
«& Brother made a bill of goods with Weill & Anathan, and 
took a note of hand for the amount, ($259) and it was agreed, 
that if this note was not paid, at maturity, in cash, it was to be 
met by a bill of exchange on Lamont & Monk at sixty days; 
that the blank form of such a bill was prepared at Wilming- 
ton, where Weill & Anathan resided, and taken home by the 
defendant, J. F. Scott, te be used as above stated, in case it 
became necessary ; but that they paid off the note at maturi- 
ty, and having no occasion to use the bill of exchange, had 
not signed the same; that they (Scott & Brother) had loaned 
the blank form, thus prepared, to a neighbor, by the name of 
Williams, as a guide to him in a matter of business, and that 
Eaton, who was his clerk, stole the same, forged the names 
of Scott & Brother to it, and put the same in circulation, and 
has since fled the country for that and similar crimes. They 
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both answer that the release was given, because there was 
no debt due from Seott and Brother to Weill & Anathan, and 
that it was no more than equity and justice, that the same 
should be used to defeat the said action. Weill & Anathan 
admit, that they have given a written authority te the clerk 
to dismiss the suit, and that this was done for the reasons 
above stated. Replication to the answer. 

On coming in of the answers, the defendants moved to dis- 
miss the bill for the want of equity, and to dissove the injune- 
tion, and the cause being set down for hearing on the bill, 
answer and on the motion to dissolve, was sent to this Court. 


No counsel appeared for the plaintiffs in this Court. 
Me Rae, tor the defendants. 


Barrie, J. It is a well settled rule of the Court of Equi- 
ty that it will restrain by injunetion the assignor of an equita- 
ble claim from dismissing a suit at law, brought by the as- 
signee in his name; Deaver v. Filer, 7 Ired. Eq. 24; 2 Story 
Eq. Jur. see. 1040-1050. The present is not a case of such 
assignment, but it is one in whieh the plaintiffs allege that 
they purchased boaa fide, in the regular course of their busi- 
ness, an inland bill of exchange purporting to have been 
drawn by the defendants Seott & Brother on Lamont & Monk 
ef Wilmington, and payable to the defendants Weill & Ana- 
than, which was not endorsed by the said payees, but was en- 
dorsed by other persons to the plaintiffs for value paid by 
them. The defendants, Scott & Brother, allege that the bill 
of exebange is a forgery and the other defendants, Weill & 
Anathan, deny that they ever held such a bill of exchange as 
payees, and, of course, could never have put it in cireulation, 
and they executed te Seott & Brother a release of all their 
interest in it. Dut netwithstanding these answers, we think 
that the plaintiffs have a right upon executing to the defen- 
dants, Weill & Anathan, a suitable and sufficient bond of in- 
demnity to institute and carry on a suit at law in their names 
against Scott & Brother, to try the question whether the in- 
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strument in controversy is a forgery or not. Weill & Ana- 
than, upon having such an indemnity provided for them, can- 
not have any direct interest in the event of the suit ; and the 
other defendants ought not to be allowed to use the release to 
avoid their responsibility upon the bill of exchange if it were 
not in fact a forgery, and if they be liable to the plaintiffs 
upon it according to the law merchant. As between the plain- 
tiffs and these defendants, so far as the pleadings show, the 
question is purely a legal one, and the latter ought to be re- 
strained from insisting on the release for the purpose of pre- 
venting a trial at law. 

A decree may be drawn upon the principles herein declared. 


Per Curiam, Decree accordingly. 





MARY E. JOHNSON, Ezxecutrix of Hezekiah Johnson, against JAMES F. 
JOHNSON AND OTHERS. 


Partial payments of a legacy made by the executor should be applied to ex- 
tinguish the interest due at the date of the payments in the first place and 
the residue, if any, to be applied to the extinguishment of so much of the 
principal. 


Cavs removed from the Court of Equity of Yadkin County. 

The suit was against an executor for the payment of a lega- 
cy. There was a decree for an account to ascertain how much 
was due to the plaintiff as executrix of Hezekiah Johnson, the 
legatee. Partial payments had been made by the defendant, 
and, in stating the account, the commissioner had charged the 
defendant with the amount of the legacy and interest thereon, 
and credited him with the sums paid and interest thereon from 
the times when they were paid. 

The plaintiff excepted to the report because interest was 
charged against the plaintiff on the money paid to her testa- 
tor in part payment of het legacy. 

The cause was heard on the exceptions. 
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Winston, Sen’r., for the plaintiff. 
Mitchell, for the defendant. 


Pearson, C. J. The exceptions filed by the plaintiff raise 
a question as to the mode of applying credits and calculating 
interest. We think the principle insisted on by the plaintiff 
is the true one. The exceptions are, therefore, allowed and 
the account must be reformed accordingly. The principle is 
settled that a payment should be applied to extinguish the in- 
terest on the amount of the sum due at the date of the pay- 
ment and the residue, if any, be applied in extinguishment of 
principal. 

The report will be reformed according to the opinion by a 
reference to the clerk. 


Perr Curiam, Order to refer the report for correction. 





BENJAMIN BARNAWELL AND WIFE against GEORGE A. SMITH, 
Administrator of P. B. THREADGILL. 


Where a declaration was made, that an executor had fraudulently combined 
with others, to run off and waste the assets in his hands, so as to defeat 
the collection of a judgment, at law, (the administrator of such executor 
being a party to the suit at the time of such declaration) it was Held not to 
be good ground of exception to the report of a commissioner, directed to 
take an account of the assets of such executor in the hands of his adminis- 
trator, that no formal decree had been made against him, as administrator, 
at the time of the declaration. 

Where a bill was filed against the representative of a fraudulent executor, to 
subject his estate to the payment ofa judgment, at law, it was Held that 
such representative had no right, after the bill was filed, to pay other debts 
due by such executor, of no higher dignity than that sought to be satisfied 
in this Court. 

An administrator, who pays a debt, presumed, from lapse of time to have 
been paid, is bound, in a settlement of the estate, to show that such pre- 
sumption is not true, but that the debt is in fact still unpaid. 
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Tue canse, out which this matter emanates, (Barnawell v. 
Threadyill) was heard at December Term, 1856, of this Court. 
(See Jones’ Eq. Rep. vol. 3 p. 50.) 

The bill was filed, originally, against Patrick B. Threadgill, 
as executor of Col. Thomas Threadgill, to procure satisfaction 
of a judgment, at law, rendered in favor of plaintiffs against 
the said executor. The bill alleged that the said P. B. Thread- 
gill had combined, with other defendants, who were legatees 
and next of kin of his testator, fraudulently to deliver to them 
the assets of the estate, (chiefly slaves) so that the same might 
be wasted and put out of the way, in order that the collection 
of plaintiffs’ judgment might be defeated, and that these as- 
sets were more than sufficient to pay this and all other debts 
of the estate. At the said term, (December, 1856,) a decla- 
ration was made, that these allegations were true, in fact, 
and a decree was made, following portions of the assets 
in the hands of certain of the defendants. The said P. 
B. Thresdgill having died, his administrator, the defendant, 
G. A. Smith, was made a party, at the term, at which the 
said decree and declaration were made, and satisfaction not 
having been made ont of the assets in the hands of the other 
defendants, an order was made at June Term, 1858, of this 
Court, directing W. E. Troy, Esq., to state an account of the 
assets of the estate of P. B. Threadgill, in the hands of his 
administrator. The said commissioner made his report to this 
term, and exceptions, as stated in the opinion of the Court, 
were filed on both sides. The cause was heard on these ex- 
ceptions. 


J. H. Bryan, for the plaintiffs. 
Winston, Sr., Ashe, Blackmer and B. F. Moore, for deft’s. 


Barrie, J. This case comes before us for further directions 
upon certain exceptions, heretofore filed by each party, to the 
report of Mr. Commissioner Troy, in relation to the admin- 
istration by the defendant, Smith, of the estate of his intestate, 
Patrick B. Threadgill, who was the executor of Thomas 
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Threadgill. The counsel for the defendant, Smith, now insists 
that there is no decree against his client, and: urges that as 
an exception to the whole report. We think the exception 
cannot now be entertained by us. The liability of Patrick B. 
Threadgill to the plaintiffs on account of a devastivit of the 
assets of the testator, has been adjudicated in this Court, and 
upon thatthe liability of the otherdefendants was predicated. as 
will be seen in the opinion heretofore given in the cause, (see 3 
Jones’ Eq. 50.) The administrator of the said P. B. Thread- 
gill was, after his death, made a party to the suit, and sub- 
mitted to the reference to the commissioner, and upon the 
coming in of his report, at the last term of this Court,—filed 
exceptions thereto, at which time, the counsel tor the plain- 
tiffs, also filed his exceptions. The only questions, then, 
which are now before us, arise upon the report and the ex- 
ceptions thereto. If the defendant, Smith, wish now to object 
to the whole report, upon the ground stated by his counsel, 
he should bring it forward by a petition to rehear the order 
for the reference, and that would probably be met by a mo- 
tion to enter, xune pro tunc, a decree to which the plaintiffs 
were, and are still, clearly entitled. 

We will proceed then to consider the exceptions to the re- 
port of the commissioner, and will take up, first, that filed by 
the defendant, which is, “ because he has rejected the vouch- 
ers mentioned.in his report, they being proper debts, charges 
and expenditures of the estate of his intestate, and not of in- 
terior dignity to the claim of the plaintiff against the estate 
of Thomas Threadgill.” This exception seems to be based 
upon the ground, that the plaintiffs are now proceeding against 
the estate of Thomas Threadgill, the testator of the defendant, 
Smith's intestate, Patrick B. Threadgill. This is a mistake ; 
P. B. Threadgill, by his devastavit, rendered himself person- 
ally liable for the plaintiff’s debt, and after their bill was 
filed, for the purpose of enforcing that liability, as well as for 
purpose of following some of the wasted assets in the hands of 
the other defendants, the defendant, Smith, had no right to 
make a voluntary payment to other creditors of his intestate, 
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whose debts were not of higher dignity. This is common 
learning, and does not require the citation of any authority in 
its support. 

The exceptions of the plaintiffs are three in number, and 
we will consider them in the order in which they are stated. 

1. The first is, that the commissioner has credited the ad- 
ministrator with the receipt of the widow of the intestate for 
$75, the amount of her “ year’s allowance as laid off by the 
commissioners appointed by the Court.” This receipt appears 
to have been given on 14th day of October, in 1856, which 
was before any decree was obtained in the cause against the 
administrator for the devastavit of his intestate. The claim 
of the plaintiffs was, therefore, at most, but a debt against 
the intestate, over which the Revised Code, ch. 118, sec. 20, 
gave the widow’s year’s allowance a preference. The excep- 
tion must, therefore, be overruled. 

The second exception is, that the administrator is credited 
with sundry payments which appear to have been made in 
the year 1857, on judgments rendered against the intestate 
more than ten years before, to wit, in the years 1842 and 1843. 
The counsel for the plaintiffs contend, that these judgments 
were, in law, presumed to have been paid, and therefore, the 
administrator paid again in his own wrong, and that the plain- 
tiffs ought not to be prejudiced by it. On the other hand, the 
counsel for the administrator insists that he was not bound to 
plead or rely upon the statute of presumptions, and that if he 
believed the debt to be an honest one, he had not only a right 
to pay it, but it was his duty to do so. We do not doubt that 
an executor or administrator has a discretion whether he will 
plead the ordinary statute of limitations to a claim against the 
estate of his testator or intestate, and that if he is satistied that 
the claim is just, he is not bound to plead the statute in a suit 
against him at Law. But we think the case is different where 
the alleged claim or debt is so old and stale, that the common 
or statute law raises a presumption, of its having been paid, 
from the lapse of time. In such a case, the administrator, 
before he pays such a claim, ought to show that the presump- 
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tion was untrue, and that it had not, in fact, been paid or sat- 
isfied; see Willtams v. Maitland, 1 Ired. Eq. Rep. at p. 100; 
MeCulloch v. Daws, 22 Eng. Com. Rep. 386 ; Shaven v. Van- 
derhorst, 4 Eng. Con. Ch. Rep. 458. Especially ought such 
proofs to be required where a creditor of an intestate has a 
suit pending against the administrator, upon which he after- 
wards obtains adecree. This exception, is therefore, sustained. 

The third exception is, that the administrator is credited 
with sundry payments made in the year 1857, on judgments 
obtained against the administrator in suits on bonds given by 
the intestate more than ten years before. In these suits, the 
administrator set up no defense, and permitted the judgments 
to be given against him by default. For the reasons assigned 
in sustaining the second exception, we think the present must 
also be held valid. 

The result is, that the report must be recommitted to Mr. 
commissioner Trey, with instructions to disallow the vouchers 
mentioned in the second and third exceptions of the plaintiffs, 
unless the defendant Smith can show that the claims for which 
those vouchers were taken, and which by presumption of law 
were paid, were never, in tact, paid. The commissioner must 
report the evidence, if any be offered to rebut the presump- 
tion of payment which the statute raises from the lapse of 
time. 


Perr Curiam, Re-referred to commissioner. 
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TYRE GLEN, Adm'r de bonis non of PHILIP HOWARD, against JOHN 
KIMBROUGH AND NICHOLAS L. WILLIAMS, Frecutors of GEORGE 
KIMBROUGH, Sr., AND GEORGE KIMBROUGH, Jr. 


Where an administrator of an estate died without having rendered an account or 
made a settlement, and administration de bonis non was not taken on the estate 
of the intestate until after the lapse of thirty-four years, it was Held in a suit 
begun immediately after the grant of such administration, that no presump- 
tion of settlement, satisfaction or abandonment arose from the lapse of this 
time, but that such administrator de bonis non, was entitled to an account 
against the representative of the deceased administrator. 


Cause removed from the Court of Equity of Yadkin county. 
The facts of the case are fully stated in the opinion of the 
Court. 


Fowle, for the plaintiff. 
Boyden, for the defendants. 


Manty, J. George Kimbrough, Senior, the testator of the 
defendants, was the executor of George Kimbrough, Junior, 
and, therefore, the defendants, upon a well known principle- 
became the executor of the first testator. It appears, further- 
more, that George Kimbrough, Junior, was the administrator 
of Philip Howard; that he took administration in 1818, and 
died in 1823, without settling the estate of his intestate, and, 
thereupon, such property as was left unadministered, passed 
into the hands of the testator of the defendants. There was 
no representative of the estate of Philip Howard, from 1823, 
until 1857, when complainant took out letters of administra- 
tion de bonis non, and soon after brought this bill for an ac- 
count of his intestate’s estate. 

We think, upon this state of facts, the administrator de bo- 
nis non, is entitled to an account from the defendants, who, 
as we have said, are the executors of the first administrator. 
A long time has elapsed, but any presumption which might 
arise from a mere efflux of time is perfectly rebutted by the 
fact that there was no one, from the death of George Kim- 
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brough, Junior, to the grant in 1857, of administration de bonis 
non, who was legally authorised to make a settlement. 

There is no statute bar in a case of this sort, but from long 
lapse of time, a presumption at common law, will arise that 
there has been either a settlement or an abandonment. 

It does not appear how the estate of Hloward was adminis- 
tered. It seems that two slaves were divided as late as 1837, 
at the instance of George Kimbrough, Senior, among the 
next of kin, and it is averred generally, by his executors, that 
the estate was exhausted in the payment of debts, and proved 
insolvent, but no account was audited by commissioners, and 
none at any time rendered or filed. There was no settlement 
or attempt at settlement with those entitled, and the estate, 
thus unadministered, passed, after the death of the adminis- 
trator, into the hands of his executor, George Kimbrough, 
Senior. 

The most favorable view which can be taken of the posses- 
sion, or tenure by which the testator of the defendants held, 
is upon an implied trust. With respect to such a trust, after 
the lapse of twenty years, and the absence of all proof as to 
the truth of the matter, a presumption of payment or satisfac- 
tion or abandonment will arise; but this presumption is one 
of fact, and is rebuttable, and where it appears it has not been 
settled, or where it appears there was no one with the legal 
power to make a settlement, the presumption is rebutted. 

Stale demands are unwillingly countenanced in courts. In- 
terference in behalf of those who sleep on their rights, or who 
procrastinate them until evidence has passed away is reluct+ 
antly awarded, even where there js no statute-bar, but where 
the delay is explained, and the common law presumption re- 
pelled, we feel constrained to subject the matter to investiga- 
tion by decreeing an account. 

The conclusion is warrented by the cases of Falls v. Tor- 
rence, 4 Hawks’ Rep, 412; Bird v. Graham, 1 Ired. Eq. 196. 


Per Curiam, Decree accordingly. 
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DRAPER, KNOX & CO., against WM. B. JORDAN AND WIFE. 


The separate estate of a married woman is not liable to her personal engage- 
ments generally, but only where the debt is charged specifically upon her 
separate estate, with the concurrence of the trustee, if there be one. 


Cause removed from the Court of Equity of Montgomery 
County. 

The facts disclosed in the pleadings are these: The plain- 
tiffs are merchants in the city of New York and trading under 
the name of Draper, Knox & Co. In the year 1853, the de- 
fendant, Wm. B. Jordan, purchased goods of them to a large 
amount, and being called upon by them for payment, tendered 
his wife, Martha Jordan, as his surety, who was accepted, and 
they thereupon executed their joint and several promissory 
note for the sum of $635,385, bearing date the 22nd of Sep- 
tember, 1853° The following is a copy of the note: 

“New York, September 22d, 1853. 

“Six months after date I promise to pay to the order of Dra- 
per, Knox & Co, six hundred and thirty-five dollars and 
eighty-five cents, at their oftice, value received. 

(Signed) Wma. B. Jorpan, 
Mary J. Jorpan.” 

It appeared also that at the time of the execution of this 
note, defendant, Mary J. Jordan, was possessed of a consider- 
able estate which was bequeathed to her by her father, to her 
separate use and benefit, but there was no trustee appointed. 
There was no averment of a specific charge of this debt by 
the wife on her separate estate; and in her answer she dis- 
tinctly avers that such was not her intention, but that she 
signed the note at the request of her husband, and was at the 
time assured by him that it did not bind her separate proper- 
ty; the defendant, Wm. B. Jordan, has since become insol- 
vent and the bill is filed to subject the wife’s separate estate 
to the satisfaction of the note. 


Ashe, for the plaintiff. 
Kelly, for the defendant. 
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Manty, J. The case brings up again the enquiry how far 
and under what circumstances the separate estate of a mar- 
ried woman is liable for her engagements? 

This subject has undergone much discussion and has been 
variously settled elsewhere; but in North Carolina it is still 
considered an unsettled question in many respects. 

No case has yet gone to the extent of sanctioning the doc- 
trine, that as to the separate property, the married woman is 
regarded as a feme sole in all respects. This seems to be the 
English doctrine followed in this country by New York, but 
not by any other State that we are aware of, while Pennsyl- 
vania, Virginia, South Carolina, Tennessee, and Mississippi, 
adopt a different rule. In the case of Frazier v. Brownlow, 
3 Ired. Eq. 237, it has been decided by this Court, that a mar- 
ried woman may in an obligation which she contracts, specifi- 
cally charge the same on her separate property, where it is 
done with the concurrence of the trustee. And in the case of 
Harris v. Harris, 7 Ired, Eq. 111, it is decided, where slaves 
are bequeathed to the sole and separate use of a married wo- 
man during her life (no trustee being named) and then for the 
use of two daughters, and then over to their children, that a 
sale by the woman in which her husband, the daughters and 
their husbands joined was good. It was not necessary to this 
latter decision that a different principle should be resorted to 
than that on which the case of Frazier v. Brownlow rests. 
The sale by the parties might have been upheld for the life of 
the wife as a charge upon the profits only; and in that way 
the two would have been consistent and stood upon ground 
which we think more compatible with the objects of such set- 
tlements and the rules of the common law. The principle of 
the case of Frazier v. Brownlow we adopt, because we are 
unwilling to take a step backward and to unsettle a matter 
which has been considered as settled so long and which has, 
we doubt rot, been frequently followed. But we are at the 
same time unwilling to depart further from the principles of 
the common law in relation to the disabilities of married wo- 
men and run into the labvrinth of diffienlties which allows 
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the doctrine whereby they are treated as femes sole. We pre- 
fer adhering as closely as may be, consistently with decided 
cases, to the rule that a separate estate for the support of a 
married woman does not confer any faculties upon her except 
those which are found in the deed of settlement and that, in 
all other respects, she is a feme covert and subject to the 
usual disabilities. 

As we have said, however, we recognise, as settled law, the 
principle upon which the case of /’razier v. Brownlow stands, 
viz., that a wife may, when not restricted by the deed of set- 
tlement, with the concurrence of the trustee, specifically 
charge her separate estate with her contracts and engagements, 
She may encumber expressly, but not by implication. 

At common law the legal existence of the wife was for most 
purposes merged in that of the husband: she could not, ex-~ 
cept in special cases, contract, nor sue, or be sued, nor make 
any contract in respect to her separate estate that would, in 
law, bind her. But courts of Equity, as a consequence of the 
principle established by them, that a married woman may take 
and enjoy property to her separate use, enable her to deal with 
it in certain respects as a feme sole. She may alien or encum- 
ber it in execution of powers conferred on her by the terms of 
the trust, and if not restricted by the terms, may under the 
authority of Frazter v. Brownlow charge the income or profits 
with the payment of debts, or appropriate them to any se- 
lected object, provided such charge or appropriation be spe- 
cific and unequivocal and concurred in as before stated. 

She is not liable by reason of her separate property to her 
general personal engagements, by holding such engagements 
a charge by implication or by any similar rule of construction, 

We are not sure this restricted view of the powers and lia- 
bilities of married women will adequately protect them from 
the peculiar influences which act upon them, but we are 
quite sure, the other, of regarding them as femes sole in re- 
spect to their separate estate, would render such settlements 
in very many cases futile and vain. 

It will be seen from what has been said, that the creditor’s 
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bill cannot be sustained. This equity rests upon the ground 
that the separate estate of the wife is responsible for her per- 
sonal engagements generally, although not charged with them 
specifically. This the Court does not hold. 


Per ‘Cormm, Bill dismissed. 





CULLEN CAPEHART against JAMES G. MHOON AND OTHERS. 


Where the aid of a court of Equity is invoked to set aside a note and refund 
money on account of a mutual mistake of fact, and it appears that the par- 
ty complaining had the means of correct information within his power, but 
negligently omitted to avail himself of them, it was J/eld that he was not 
entitled to the relief sought. 

Where one, believing that he was a surety on an administration bond, settled 
with the next of kin, who were under the like impression, the administra- 
tor becoming insolvent, it was Z/eld that, on its appearing that he was not 
surety, he had an equity to be subrogated to the rights of the next of kin 
against the real sureties on the bond. 


Cause removed from the Court of Equity of Bertie. 

In April, 1830, Kenneth West died intestate, seized and 
possessed of a large real and personal estate, leaving a widow 
and three children. The defendant, Rhodes, became his admin- 
istrator, and the defendants Mhoon and one Webb became his 
sureties on his administration bond. In 1832, Rhodes left the 
State, and in 1834, failed in business, and has ever since been 
insolvent. Rhodes and the plaintiff married sisters, and there 
was great intimacy and friendship between them; the plain- 
tiff had been much in the habit of endorsing for him, and 
when he left the State, the plaintiff and his son, George W. 
Capehart, acted as his agent in the settlement of some of his 
other busiuess. 

In 1842, the plaintiff and Jas. Allen, came to a settlement of 
Rhodes’ liability to the widow and the next of kin of Kenneth 
West, (he Allen, having married one of the daughters,) and 
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the plaintiff admitted a liability to the amount of $4000, part 
of which he paid, and for the residue gave his note to Mrs. 
West, as guardian of her children. This liability was assum- 
ed by the plaintiff on the supposition and belief that he 
was one of the sureties of Rhodes on his administration 
bond. It appears, indeed, that Mr. Allen said this to the 
plaintiff, honestly believing it to be so. The plaintiff states 
in his bill that he believed*this to be the case from the fact of 
his intimacy with Rhodes and his habit of becoming surety 
for him whenever called on to do so, and excuses himself for 
his remissness, in not fully inferming himself as to the fact, 
from bodily infirmities. The bill prays for an injunction 
against the uote thus given, and for reimbursement of the sums 
thus paid, under a mistake. The administrator Rhodes, and 
the real sureties, Mhoon and Webb, are made parties, and the 
plaintiff prays, in case the primary equity asked for against 
Mrs. West and her children, shall be refused, that he may be 
subrogated to the rights of the next of kin of Kenneth West, 
on the administration bond against the real sureties thereto. 

An injunction issued, which on the coming in of the answer 
of Mrs. West, was dissolved, (see Busb. Eq. 30,) and the bill 
continued as an original. Proofs were taken, and being set 
for hearing, the cause was sent to this Court. 


Badger, B. F. Moore, and Winston, Jr., for the plaintiff. 
Barnes and Lardy, for the defendants. 


Barrie, J. This cause was before the Court at December 
Term, 1852, upon an appeal from an interlocutory order, made 
in the Court below, on the motion of Mrs. West, one of the 
defendants to dissolve an injunction which the plaintiff had 
obtained against a judgment in her favor at law, and in which 
her children, who are some of the defendants, were interest- 
ed. Her answer being considered full, fair, and sufficiently 
responsive to all the material allegations of the bill, and hav- 
ing denied all the facts upon which the plaintiff’s claim to 
equitable relief was founded, the order dissolving the injune- 
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tion was directed to be affirmed; see Busb. Eq. 30. The bill 
was therefore held over as an original, and after many proofs 
were taken on both sides, the cause was set for hearing, and 
transmitted to this Court, where it now comes on to be heard: 

The ground upon which both the primary aud secondary 
relief is sought, is based upon the allegation that all the pay- 
ments made to Mrs. West, and the note given to her, as men- 
tioned in the bill, were made upch a mutual mistake of fact 
existing between the plaintiff and her attorney and agent.— 
That such a mistake is a good ground of equitable jurisdie- 
tion, has been long and well established; but it is equally 
well established, that no person can claim the aid of a court 
of Equity, who does not exercise a reasonable diligence to as- 
certain the truth. Fonb. Eq. book 1, ch. 2, sec. 7, note v; 1 
Stor. Eq., see. 149, et seq. It is to the vigilant, and not the 
supine, that the Court gives its aid. This principle is clearly 
set forth, and strongly illustrated in a case decided in this 
Court; see Crowder v. Langdon, 3 Ired. Eq. 476, in which the 
material facts were, that the plaintiff, defendant, and one 
Whitaker were partners in the mercantile business, of which 
the defendant first, and Whitaker afterwards, were the active 
partners. The plaintiff being ignorant of such matters, be- 
came dissatisfied, and proposed a dissolution of the firm; to 
which the defendant objected, but proposed to sell to the 
plaintiff his interest in it, at a certain price, upon the basis of 
a statement made by the defendant from the books, and infor- 
mation received from Whitaker, and which the defendant as- 
sured the plaintiff, was correct. The amount of the debts due 
from the firm, were stated from the recollection of the defend- 
ant and Whitaker, as no account of them was found in the 
books. The sources from, and the manner in which the state- 
ment was made out, were known to the plaintiff. It was af- 
terwards ascertained that the statement was erroneous, partic- 
ularly in the amount of the debts which the firm owed, and 
‘thé plaintiff filed his bill for relief, upon the grounds, both of 
‘fraud and mistake. The Court declared that the proofs failed 
to establish the charge of frand, and decided against the plain- 
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tiff upon the ground of mistake; because he had not used 
reasonable diligence in endeavoring to ascertain the true con- 
dition of the partnership affairs before he made his pur- 
chase from the defendant. In relation to this subject, it was 
said by the Court, that “the general rule, unquestionably is, 
that an act done, or a contract made under a mistake, or ig- 
norance of a material fact, is relievable in Equity. But, 
where the means of information are alike open to both par- 
ties, and when each is presumed to exercise his own judg- 
ment in respect to extrinsic matters, Equity will not relieve. 
The policy of the law is to administer relief to the vigilant, 
and to put all parties to the exercise of a proper diligence.— 
In like manner, where the fact is equally unknown to both 
parties, or where each kas equal and adequate means ef infor- 
mation, or where the fact is doubtful in its own nature, in any 
such case, if the party has acted in entire geed faith, a court 
of Equity will not interpose. Where each party is equally 
correct, and there is no concealment of facts, mistake or ig- 
norance is no feundation for equitable interference.” For 
these positions, the Court refer to the works which we have 
already cited, and also to 1 Maddock’s Ch. Pr. 62, and 1 Pow. 
‘on Con, 200. 

These principles, applied to the case before us, show clear- 
ly that the plaintiff is net entitled to the primary relief which 
he asks against Mrs. West and her children, the widow, and 
next of kin of Kenneth West. The mistake under which he 
acted, in making the settlement with Mr. Allen, was one, into 
which he would not have fallen, had he used ordinary pru- 
<lence and diligence to prevent it. The administration bond, 
to which he supposed he was one of the sureties, he well knew 
vas in the office. of the clerk of the County Court, and he 
might, at any time, either in person, or by an agent, have in- 
spected it. His bedily infirmity, and his other excuse for not 
having done so, amount to nothing, because he does not even 
pretend that he ever made an attempt, in any manner, or at A 
‘any time, before the settlement, to see the bond, or to have it 
examined. But he says that his mistake was caused by the 
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positive assertion of Mr. Allen, that he was one of the sure~ 
ties. He exculpates Mr. Allen from the charge of having 
made a wilful misrepresentation by asserting that he was la- 
boring under a mistake. Supposing that to be so; how did it 
happen that he fell into the error. We think it highly proba- 
ble that he did so, for the causes assigned by the plaintiff to 
explain the reason why he so readily acquiesced in the truth 
of Mr. Allen’s assertion. He states that he was the brother- 
in-law, and intimate friend of Mr. Rhedes, the administrator, 
and was in the constant habit, both before, and after the ad- 
ministration bond in question was given, of signing instru- 
ments for him as his surety. When Mr. Rhodes left the State, 
before he had made a final settlement. of the estate of Ken- 
neth West, upon which he had taken out letters of adminis- 
tration, the plaintiff and his son George W. Capehart, had, 
er appeared to have, in some way, the management of it. The 
plaintiff was undoubtedly to a considerable extent connected 
with the unsettled affairs of his friend and brother-in-law.— 
Under these circumstances, it was not at all unlikely that Mr. 
Allen should suppose that the plaintiff was one of the sureties 
to the administration bond given by Rhodes, and should so 
say, but we cannot see how that can relieve the plaintiff from 
the imputation of negligence, in not going or sending to the 
elerk’s office, to ascertain, from an inspection of the bond it- 
self, the truth of the matter. The Court of Equity onght not 
to encourage such negligence, by giving relief to one guilty 
of it. Especially, onght the Court to withhold its aid, since a 
court of Law will not redress the alleged injury of a person 
who comptains of a fraud, if, by the exercise of even ordinary 
prudence, lre could have prevented it. © It is a very reasona- 
ble principle,” said Taynor, C. J., in Kagan v. Newson, 1 Dev. 
Rep. 21, “that the purchaser should not be entitled to an action 
of deceit, if he may readily inform himself as te the truth of 
the facts which are misrepresented.” The same principle was 
applied in the subsequent cases of Saunders v. Hatteman, 2 
Ired. Rep. 32; Lytle v. Bird, 3 Jones’ Rep. 222, and Fields 
vy. Louse, Ibid 72. In the latter case, the alleged deceit consist- 
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ed in the misrepresentation of the true amount of a bond ta- 
ken by the clerk and master of the court of Equity for the 
county of Wayne, and then in his office in the town of Golds- 
borough. The transaction in which the fraudulent misrepre- 
sentation was charged to have been made, oceurred in that 
town, and the Court said, among other things, that “by going 
a few steps, it was in the power of the plaintiff to have ascer- 
tained the true amount of the bond in principle and interest ; 
in not doing so, he took upon himself the responsibility of the 
correctness of the defendant’s representation; the means of 
ascertaining the fact were open to him equally with the de- 
fendant.” 

Our conclusion then, is, that the plaintiff is not entitled to 
the primary relief which he prays against the widow and chil- 
dren of Kenneth West, to recover back the money which he 
paid upon the mistaken supposition that he was one of the 
sureties to the bond given by the administrator of the estate 
of the said West. 

With regard to the secondary equity, songht by the plain- 
tiff, which is, that he may be subrogated to the rights of the 
widow and children of Kenneth West, against the administra- 
tor and his sureties, or at least that he may be permitted to 
prosecute the claim in their names against such administra- 
tor and his sureties, our opinion is in his favor. At the time 
when the bill was filed in 1851, the claim of Mrs. West and 
her children, was not barred, nor presumed to have been sat- 
isfied, for the balance found to be due them on the settlement 
made between the plaintiff and Mr. Allen, in 1843, which 
settlement was said to have been based upon an account cur- 
rent furnished by the administrator; see Davis v Cotten, 2 
Jones’ Eq. 430. The plaintiff having made the settlement, 
and paid the money found to be due thereon, under a mistake, 
cannot be deemed an officious intermeddler, and is to be con- 
sidered, at least, as a purchaser for value of the equitable 
claim of the widow and next of kin of Kenneth West against 
the administrator and his sureties, and as such, entitled in this 
Court, to prosecute the claim for his own benefit against them 
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in the names of such widow and next of kin. As the adminis- 
trator and his sureties were made parties to this suit, we are 
not aware of any good reason why the plaintiff may not here 
have the benefit of his secondary equity against them. A 
decree may be drawn in accordance with the principles here- 
in declared. 


Per Cvriam, Decree accordingly. 





HOWARD WISWALL AND OTHERS against JOSEPH POTTS AND 
OTHERS. 
AND 
THE BANK OF WASHINGTON AND OTHERS against HOWARD 
WISWALL AND OTHERS.* 


In a deed of trust, to indemnify sureties, by giving them a preference, the 
debt of the creditor suppplies the consideration to support the deed; the 
creditors interest is, therefore, the primary object to be protected in Equity, 
and the sureties’ indemnity, though expressed to be first, is but secondary 
and incidental to the other object. 

Where a surety, intended to be indemnified by a deed of trust, made a com- 
position, in writing, with the creditors, by which they agreed to take, and 
did take, a part of their debt, retaining the right to enforce their claims 
against others, bound for the same debts, but discharging the said debtor 
from all further hability for the debt, it being left doubtful in the said writing, 
which party should have the benefit of the security afforded by the deed 
of trust, it was Held that the nature and purposes for which the law allows 
deeds of trust preferring creditors, at all, are very weighty considerations in 
determining the question. 

A steam-boat used, exclusively, for the purposes of navigation between the 
ports, or towns, of any State, without going out of the State, is not a ves- 
sel of the United States, and is not required to be registered, in order to a 
valid transfer thereof. 

Where a point, in a former suit, was pretermitted, which, if tenable, would 
have determined the judgment of the Court the contrary way, it is no 
ground for impeaching the former judgment, that the point was not made 
in the former suit. 


* Jupce Manty, being a stockholder in one of the banks, made a party in 
these suits, did not take any part in their decision. 
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Apprat from the Court of Equity ot Beaufort county, from an 
interlocutory decree made by Saunprrs, J. 

Benjamin F. Hanks being largely indebted to several per- 
sons, on 17th of September, 1856, executed a deed of trust to 
Joseph Potts, Richard 8. Donnell and R. L. Myers, to indem- 
nify the sureties on these liabilities—conveying much valua- 
ble real estate, also considerable personal property, and 
amongst the rest, a steam-boat, called the Postboy. This deed 
of trust was registered on 18th of September, 1856. 

Hanks carried on the business of sawing and planing lum- 
ber, and of shipping and selling the same, and of distilling 
spirits. These operations were carried on in his own name, 
but one John Blackwell, who lived in the town of Newbern, 
was a secret partner in the business. This copartnership was 
formally dissolved on the 23rd of Angust, 1856, when Hanks 
acknowledged a debt due to Blackwell, his partner, of $20,000, 
and gave five several notes of $4000, due at different dates, and 
executed a mortgage-deed to secure the payment of the same. 
This mortgage conveyed to Blackwell much of the same pro- 
perty, which was afterwards conveyed in the deed of trust 
above mentioned, amongst other things, the steam-boat, Pust- 
boy. At the time of this transaction, John Blackwell was 
indebted to his brothers, Robert M. Blackwell, Josiah Black- 
well and James M. Blackwell, all of the State of New York, 
in several sums, amounting to $20,000, and on the day of the 
dissolution and of the execution of the notes and mortgage, 
(to wit, 23rd of Angust, 1856,) he assigned the mortgage to 
them to secure these debts. The deed of trust to Potts, &e., 
and the mortgage-deed and the assignment to his brothers, 
were all registered on the same day, the latter a short time 
before the other. The debts mentioned in the deed of trust, 
and those to the Messrs. Blackwells, (the brothers) are admit- 
ted to be just. It was contended, in the suit of Potts v. 
Blackwell, 3 Jones’ Eq. 449, that the debt, confessed by 
Hanks to John Blackwell, and the mortgage to secure it, were 
fraudulent, but the Court held, that if that had been so, as the 
assigument to the Messrs. Blackwells was for a full consider- 
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ation, to secure an honest debt, withent any notice of such 
fraud to the assignees, the assignment was valid, and that the 
property embraced therein, including the Post-boy, passed to 
them, and a decree passed the Court accordingly. The pro- 
perty, conveyed in the deed of trust, not taken to satisfy the 
mortgage, was sold by the trustees, and the fund, in their hands, 
is held subject to the claims of the creditors. The Post-boy 
was also sold by an agreement of the parties, and the pro- 
ceeds held by them also subject to the decision of this cause. 

The plaintiffs in the first bill, Wiswall, Brooks, &c., are 
sureties with the defendants, to the several banks, on the paper 
of Hanks and the debts, are mentioned in the deed of trust. 
The clause, in the said deed, under which they claim, is as 
follows: “ to indemnify and save harmless Richard 8S. Don- 
nell, Lloward Wiswall, &c., from all loss and damage, by 
reason oftheir endorsements and suretyship in the several 
claims, drafts and notes, designated in class, number two, and 
if the fund be not sufficient, then to apply it to indemnify and 
save harmless the said endorsers and sureties pro rata.” They 
allege that they entered into a composition with the several 
creditors, the banks of Washington, Cape Fear, &c., by which 
they agreed to take a part of their debts, and to release them 
from the remainder, and that they paid the sums agreed on 
in the stipulation, and that they (the banks) each executed a 
release, of which, the following is a copy, viz: “ In consider- 
ation that Howard Wiswall, has given to Martin Stevenson; 
cashier of the Bank of Washington, his notes, in the aggre- 
gate amount of eight thousand eight hundred and seventeen 
dollars and thirty-seven cents, payable in one, two, three and 
four years after date, each one bearing interest from date, and 
each note dated Ist of January, 1857, the said Martin Steven- 
son, cashier of the said bank of Washington, does hereby re- 
mise, relcase and forever discharge the said Howard Wiswall, 
from all further liability, claim or demand against him for, 
and on account of, his having become surety to B. F. Hanks, 
upon any bills or notes, due the said Bank of Washington, 
retaining, nevertheless, full right to proceed, in any way, 
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against the said Hanks, and all co-sureties with the said Wis~ 
wall, in said notes or bills of said Hanks, and to collect and 
retain the full residue of all claims against him and them as. 
fully as if this discharge were not given. 24th February, 
1857.” 

The plaintiffs insist, that by virtue of this release, they are 
entitled to their share of the trust fund to indemnify them for 
the sums they have paid, and secured to the said banks as 
sureties of B. F. Hanks, and that, that was the understanding 
at the time the composition was entered into, and they pray 
that the trustees may account and pay over to them whatever 
they are entitled to on this agreement. 

The banks, who are the defendants in the first suit, and 
plaintiff, in the cross-bill, protest against the claim thus set 
up by the sureties. They insist that it was not the meaning 
or intention of the paper-writing referred to, to secure any 
thing to the said parties by way of indemnity, that it was well 
known that the amount paid, and secured to be paid, by Wis- 
wall, &c., would be short of satisfying the claim, with what 
might be made for the creditors under the deed of trust, and 
that it was by no means the understanding of the parties, or 
the intention of the instrument, that they should give up to 
the sureties what they could, or might be able to realise, un- 
der the deed of trust. The cross-bill prays for an account 
with the trustees, and that in taking such account, the money, 
in their hands, for the sale of the Post-boy, may be allowed 
to the claimants, under the deed of trust. It was insisted, by 
both Wiswall and Brooks, in their bill, and by the Banks, in 
their cross-bill, that the steam-boat, called the Post-boy, not 
having been registered, was not conveyed by the mortgage, 
&c., according to the act of Congress, and that nothing pass- 
ed by it to the Blackwells. The sureties intended to be in- 
demnified, the banks, whose debts are intended to be secured, 
and the trustees, and B. F. Hanks, John Blackwell, and the 
Messrs. Blackwell, of New York, are made parties, both to 
the bill and cross-bill. 

- The questions raised, being the same in each suit, they were 
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heard together upon the pleadings, former decrees, and the 
exhibits, one of the latter of which, was the certificate of the 
enrollment of the Post-boy at the custom-house at Washington. 

In the Court below, his Honor decreed in favor of the banks, 
and that the sureties were not entitled to have any thing for 
their indemnity antil the whole of the debts were satisfied, 
and that no title passed to John Blackwell by the mortgage. 
The plaintiffs, in the first bill, Wiswall, &c., and the defend- 
ants, the Messrs. Blackwells, appealed to this Court. 


Warren, for the plaintiffs, Wiswall, &c. 
Rodman and Shaw, for the banks. 
Fowle, tor the Blackwells. 


Pearson, C. J. 1. As to the legal effect of the release. 
Is the surety, who paid part of the debt entitled to receive the 
dividend under the deed of trust for his entire indemnity, or 
is the creditor entitled to receive the dividend, to be applied 
to the payment of the residue of the debt? 

This Court is of opinion that the creditor is entitled to the 
dividend. The question depends upon the construction of the 
deed of trust, ard this must be arrived at, not’ merely by a 
consideration of the words used in the instrument, but of its 
nature and the purpose for which, and the extent to which, 
the law allows such conveyances to be valid against creditors. 
The words in which the trust is declared are “to indemnify 
and save harmless Richard Donnell, Howard Wiswall, &c., 
from all loss or damage by reason of their endorsements and 
suretyship in the several claims, drafts and notes designated 
in class number two; and if the fund be not sufficient, then 
to apply it to indemnify and save harmless the said endorsers 
and sureties pro rata.” Judging by thesé words, there could 
be no doubt that the purpose of the debtor was to declare a 
trust in favor of his sureties and he seems not to have bestowed, 
even a passing thought upon his duty to the creditors whose 
money he had obtained. But the law supplies this want of a 
proper sense of justice on his part, for it does not tolerate a, 











DECEMBER TERM, 1859 





Wiswall v. Potts. 





voluntary conveyance by a debtor as against creditors, and 
will not allow him to put his property out of their reach by 
conveying it in trust to provide against some contingent event 
before the happening of which there is no debt. In the case 
of a surety it may be he will never pay the original creditor 
so as to become a creditor himself, for he may be insolvent, or 
may, in like manner, put away A7s property in trust for a sure- 
ty and thus the actual creditor will be hindered, delayed and 
defrauded. So that, in order to make this deed valid, it is 
essential that the debt of the creditor shall supply the consid- 
eration to support it; consequently the creditor must be con- 
sidered the primary object of the trust, and the indemnity of 
the surety is secondary,—to follow, as an incident, the pay- 
ment of the debt to the creditor out of the funds which his 
debtor has provided. It is only upon this principle that such 
deeds are supported by the adjudications of our courts, which 
are opposed to the English decisions, where such deeds, even 
those made expressly in favor of creditors, are treated as vol- 
untary. See /ngram v. Kirkpatrick, 6 lred. Eq. 463. It was 
decided in Jackson v. Llampton, 8 Ired. Rep. 457 “a deed of 
trust for land which has no consideration, except that the land 
should be sold for the payment of debts for which the bar- 
gainee was bound as surety of the bargainor, will not operate 
as a bargain and sale.” This isthe ruleina court of Law, and 
Equity cannot support such a deed ever although a nominal 
consideration of $1,00 be expressed, in order to pass the legal 
title, unless there be a substantial consideration, which can 
only be supplied by the creditor, who thereby is meade the 
party entitled to receive the proceeds of the trust fund as we 
have decided at this term, Ilurphy v. Jackson, ante 11; see 
also Ferrer v. Barret, 4 Jones, Eq. 455. So the plaintiff must 
be content, in order to prevent the deed from being treated as 
fraudulent, to take a back seat and be considered secondary 
to the creditor who supplied the consideration; which con- 
struction is adopted by the courts for the, purpose of giving 
effect to the right of a debtor to make a preference among his 
ecreditors, provided he does so honestly. In the view we take 
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of the question, the plaintiff would not be entitled to claim 
the benefit of the deed of trust unless the release had con- 
tained a clause expressly assigning it to him. 

2. This Court is of opinion that the creditors are entitled 
toa dividend of the trust fund according to the amount of the 
debts, and that no notice can be taken, in making the division, 
of the subsequent arrangements which any of the creditors 
have been induced to make in case of the sureties. That isa 
matter between them, which in no way prejudiced the rights 
of the parties and in which they can take no benefit. In 
other words, itis a matter in which they have noe concern. 
Should the dividend received in any instance be so large as 
to leave an excess after satisfying the debt, by including the 
amount accepted upon giving the release, the surety will be 
entitled to such excess as asum justly applicable to his further 
indemnity, according to the proper construction of the deed 
of trust. 

8. The defendants, the Blackwells, are entitled to the fund 
arising from the sale of the Steam-boat, which was sold under 
an agreement of the parties concerned. This conclusion is 
supported on two grounds: After the boat became the proper+ 
ty of Hanks, it was used exclusively for the purposes of in- 
land navigation in the waters of this State. It was, conse- 
quently, a North Carolina boat, and nota vessel of the United 
States, within the operation of the act of Congress passed in 
pursuance of the power “to regulate commerce with foreign 
nations and among the several States and with the Indian 
tribes.” This clause in the Constitution of the United States, 
it is admitied, by necessary implication, comprehends * navi- 
gation also,” and confers a power on Congress to pass an act 


requiring all vessels, trading with foreign nations,and from 
State to State, to be recorded in the custom-house; but it 
does not embrace a vessel or boat going from place to place 
within any one State, for that is a matter which concerns the 
State alone as is settled by the case of Gibbon v. Ogden, 9 
Wheaton’s Rep. 197. So the “ Post-boy” was not a vessel of 
the United States, but a boat of the State of North Carolina 
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to which the act of Congress had no more application than 
the boats plying from Wilmington to Fayetteville, or from 
Washington to Greenville, or from Edenton to Plymouth. 

But it is said Hanks, while he was the owner, did register 
the boat under the name of the “ Post-boy” in the custom- 
house, and it was, by the force and effect of this registration, 
made a vessel of the United States. 

We are unable to see how that consequence follows. It 
may be that Hanks did so under the expectation that he might, 
afterwards, send the boat to another State and wished to pro- 
vide for the contingency, but he, in fact, never did so, and, of 
course, the act of registration was a mere matter of superero- 
gation. It is the fact that a boat trades to two or more of the 
States, or to a foreign country, which makes it a vessel of the 
United States, and the act of registration in the custom house 
is an éncident, necessary to give it the privileges conferred 
thereby. But so long asit remains in the State and never goes 
out of its jurisdiction, the law in regard to the transfer and 
devolution, must depend upon the laws of the State, for it is 
strictly a State right to make rules and regulations in respect 
thereto. And so far as registration is concerned, as_ that was 
unnecessary while it remained a vessel of North Carolina, it 
might with as much force be contended, that the fact of regis- 
tering a bill of sale for a horse would enable the party to read 
in evidence a copy from the register’s book under the act of 
Assembly. 

But in the second place, we think that the plaintiff is con- 
cluded by the decree in the former suit, which is set up by the 
answer asa bar. The steam-boat is expressly referred to in 
the opinion then delivered, and the question suggested how 
far the plaintiffs could assert the right of a subsequent pur- 
chaser under the statute 27 Elizabeth, and the decree embraces 
it as well as the other property mortgaged to the Blackwells. 
To the suggestion that the want of registration in the custom- 
house was not drawn in issue in that suit, the reply is: it either 
was, or ought to have been. For if it could not have been 
drawn in issue in that suit, there is no additional reason why 
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it can in this. The object there was to put the mortgage out 
of the plaintiff's way, and could have been done as well then 
as now, upon sutlicient ground being shown. There must be 
an end of litigation. 


Per Curiam, Decree accordingly. 





WILLIAM FULLER against JERRY SMITH, Administrator of JAMES 
WISDOM, HENDERSON SMITH AND OTHERS. 


Where a bill seeking to attach an equitable interest of an absent debtor, im 
the hands of an administrator in this State, states that the defendant “is 
justly indebted to the plaintiff in the sum of two hundred and eighteen 
dollars and seventeen cents, due by two notes, bearing date the 20th of 
March 1350,” it was Held a sufficient statement of the debt within the re- 
quirements of the 26th section of the 7th ch. of the Rev. Code. 

Where a resident of another State endorsed a note to a citizen of this, it was 
Held, that the law would presume, in the absenee of proof to the contrary, 
that the endorsement was for the endorsee, and that he might attach the 
property of the maker, a non-resident, in the hands of am administrator in 
this State, for its satisfaction. 

An admission of a fact, made in the Court below by the parties to a suit, for 
the express purpose of saving the trouble and expense of taking the proof, 
will be taken as sufficient, here, as well in suits by attachment as in other 
actions. 

Where a defendant in a suit, claimed an equitable interest by virtue of a deed 
of assignment, which recited that the conveyance was in consideration of 
tlie sum of one hundred dollars in hand paid, but there was no evidence of 
the payment of the purchase-money, except this recital, although such 
proof was expressly required, and the defendant in his answer did not dis- 
tinctly aver that it had been paid, it was Held that the Court would not 
regard the defendant as an assignee, so as to defeat the claim of the plaintiff 
who was seeking to attach this fund for the satisfaction of a just demand. 


Cavse removed from the Court of Equity of Caswell county. 

The bill is filed under the statutes, Rev. Code, ch. 7th, see- 
tions from 20 to 26, inclusive, to subject the estate of a non- 
resident debtor in the hands of an administrator. It appeared 
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from the-pleadings, that James Wisdom died intestate in the 
State of Missouri, about the year 1854, without wife or issue 
him sarviving, and by the law of that State the defendant, Wil- 
liam Wisdom, his father, became entitled to his estate, as sole 
distributee ; that the said intestate, James Wisdom, at the 
time of his death, was entitled to. a distributive share of the 
estate of one Abner Wisdom, who died intestate in the coun- 
ty of Caswell; that the defendant, Jerry Smith, at January 
term, 1857, of Caswell county court, was appointed adminis- 
trator of the said James Wisdom, and having qualified, receiv- 
ed of the administrator of Abner Wisdom, the distributive 
share due his intestate, James, amounting to 214.00 The bill 
alleges that the defendant, William Wisdom, “is justly in- 
debted to the plaintiff in the sum of $218.17, due by two notes 
bearing date the 20th day of March, 1850, with interest from 
date ;” and it seeks to attach the fund in the- hands of the de- 
fendant, Sinith, for the satisfaction of this claim. Upon the 
production of the notes, it appeared that one of them was 
made payable to the plaintiff, and the other to one William 
Hightower, and endorsed by him to the plaintiff, beth notes 
bearing the same date, Mareh 20th, 1850. It was admitted. 
that Liightower, the payee, in one of these notes, was a citi- 
zen of the State of Tennessee; and there was no evidence 
that the note was endorsed by him to plaintiff as agent or at- 
torney, excepting that Hightower said in the presence of a 
witness, that he would put this note into the hands of the 
plaintiff to collect for him. It was expressly’admitted by the 
counsel, in the Court below, that at the time of filing the 
bill, the defendant, Wisdom, had not enough property or ef- 
fects in this State upom which an attachment at law could 
have been levied, to satisfy plaintiff’s debt. 

The plaintiff’s claim was resisted by the defendant, Hen- 
derson Smith, who claimed title to the equitable interest in 
dispute, by virtue of anassignment made to him by the said 
William Wisdom, on the 18th day of September, 1856, in the 
State of Missouri. The following is a copy of the deed: 

“Know all men by these presents, that I, William Wisdom, 

13 
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of the county of Randolph, and State of Missouri, for and in 
consideration of one hundred dollars to me in hand paid, the 
receipt whereof is hereby acknowledged, have this day sold, 
and by these presents, do grant, bargain and sell unto Hen- 
derson Smith, of the county and State aforesaid, all the right, 
title and interest, which, as legatee or devisee, I may have in 
and to the estate of Abner Wisdom, deceased, late of the 
county of Caswell, State of North Carolina, and authorise 
him, &c.; also, all my right, title and interest in the estate, 
money, &c., bequeathed by said Abner Wisdom, deceased, to 
my sons, William T. and James J. Wisdom, both of Cooper 
county, in the State of Missouri, and I authorise him to sue 
for and receive any and all moneys, estate and property of 
whatever character to which they would be entitled, if living. 
In witness, &c. (Signed,) Wa. Wispom, [Seal.] 

Test. Turner Wisdom. 

This deed was duly proved by one Willie, who deposed to 
the hand-writing of the grantor therein. 

The answer of defendant, Henderson Smith, states “that 
on the 18th day of September, 1856, the defendant, William 
Wiedom, conveyed to this defendant by deed, properly exe- 
cuted, in the county of Randolph, State of Missouri, for the 
sum of one hundred dollars, all his right and interest in the 
county of Randolph, State of Missouri, for the sum of one 
hundred dollars, all his right and interest in the fund men- 
tioned in the bill.” There was no evidence of the payment 
of the purchase-money, except the recital in the deed, al- 
though the defendants were notified that such additional proof 
would be required. 

The bill seeks to have this conveyance set aside as being a 
fraud upon the plaintiff, or to have the grantee declared a 
trustee for him. It was agreed by the counsel, in this case, 
as to the amount of the fund in dispute. The bill was duly 
sworn to, but the answer of defendant Henderson Smith was 
not. 

Fowle, Hill, J. W. Graves and Bailey, for plantiffs. 

Norwood, Winston and Kerr, for the defendant. 
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Barrre, J. The bill is filed under the act of 1852, ch. 50, 
which is embraced in the Rev. Code, ch. 7, sec. from 20 to 
26, both inclusive, and its purpose is to attach the personal ef- 
fects of the defendant, Wisdom, an absent debtor, in the hands 
of the defendant, Jerry Smith, who is the administrator of a 
deceased son of the said Wisdom, and to subject them to the 
payment of a debt claimed to be due to the plaintiff as a re- 
sident creditor. The defendant, Henderson Smith, was made 
a party, because he claimed to be a purchaser for value of the 
interest of the defendant, Wisdom, in the estate in question, 
before the filing of the bill; and the plaintiff seeks to im- 
peach the conveyance made to him, on the ground of fraud, 
or to convert him into a trustee on account of the circumstan 
ces under which his alleged purchase was made. 

The counsel for the defendant, in this Court, resist the claim 
upon four grounds, which we will consider in the order in 
which tlrey have been presented to us: 

1. The first ground of exception is, that the debt or demand 
of the plaintiff, is not stated in his bill with the truth and ac- 
curacy, which the law requires. This objection is founded 
upon the 26th section of the act referred to, which is in the fol- 
lowing words: “The plaintiff shall state specifically his debt 
or demand, as near as he can, and shall make affidavit of the 
truth of the matters contained in his bill, according to 
his information and belief.” The bill states that the de- 
fendant, Wisdom, is indebted to the plaintiff “in the sum of 
two hundred and eighteen dollars and seventeen cents, due by 
two notes, bearing date the 20th day of March, 1850, with in- 
terest from date,” and the truth of the matters set forth in the 
bill, is sworn to by the plaintiff, according to the best of his 
information and belief. So far as the statements of the bill 
are concerned, it seems to us, that the requisition of the act has 
been strictly complied with. The amount of the debt is speci 
fied, and the manner in which it was secured is described with 
such particularity, that there is no danger of mistaking it.— 
When the notes are produced and proved, it appears that one 
of them was made ‘payable to the plaintiff himself, and the 
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other to one Hightower, and by him endorsed to the plaintiff ; 
but, in substanee and legal effect, the latter, as well as the 
former, was due to the plaintiff at the time when his bill was 
filed ; and the statement was true that the defendant was in- 
debted to him in the amount of the two notes, and they were 
sufficiently described by that amount, and by the date on 
which they were given. 

2. The second objection is, that the remedy provided in 
the act is confined to creditors residing in the State, and can- 
not be avuiled of by a citizen of the State as a mere agent, attor- 
ney or trustee fur a non-resident creditor. This objection is 
based upon the supposition that the plaintiff was acting, as to 
one of the debts, as the agent or attorney of Hightower, who 
it was admitted was a citizen of Tennessee. We are inclined 
to think the objection would be a good one, if it were sup- 
ported by the facts. The note in question, was undoubtedly 
at one time, due to Hightower, and to him alone, and the tes- 
timony shows that he then claimed it, and spoke of taking 
steps to have it collected; but we afterwards find it endorsed 
to the plaintiff, whereby the legal title was clearly transferred 
to him. There is.no evidence that it was not endorsed to him 
for his own benefit, except that Hightower at one time said in 
the presence of one of the witnesses, that he would leave it 
with the plaintiff to be collected for him. It does not appear 
that the latter agreed to recive it for any such purpose, or that 
he knew that Hightower wished him to do so. We find him 
in the possession of the note with the ordinary legal evidence 
of being the owner, and we think the presumption must be, 
at least for the purposes of this suit, that he is the owner in 
equity, as well as at law, until the contrary is shown. 

3. Another objection is, that the plaintiff has not proved 
to the satisfaction of the Court, that the debtor had not in the 
State, at the filing of the bill, enough estate on which an at- 
tachment at law might have been levied, to satisfy his debt or 
demand, as is required by the 24th section of the act. This 
fact was expressly admitted in the Court below, by the coun- 
sel for the defendant, Wisdom, and yet, his counsel in this 
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Court, insists strenuously, that such admission cannot dispense 
with the requisition of the act—that the fact must be proved. 
We cannot agree for a moment that the admission of the coun- 
sel of a party to a suit, made for the purpose of dispensing 
with the treuble and expense of obtaifiing proof of a fact, is 
not to be deemed satisfactory to the Court. In most other 
kinds of suits, it is conceded that such an admission would 
be taken as sufficient proof; see Greenleaf on Ev. sec. 189; 
but it is said that suits by attachment are not favored by the 
‘courts, and that the proceedings in them are to be construed with 
great strictness. They are compared in this respect with suits 
for divorce and alimony, where the facts are required to be 
submitted to and passed upon bya jury, “upon whose verdict 
and not otherwise, the court shall decree.” But there is an 
obvious distinetion between eases of that kind and the pres- 
ent. In suits fer divorce, collusion is feared, and is, therefore, 
specially guarded against, but in attachment suits, such col- 
lusion is about the last thing that is to be apprehended ; and 
the admission made by counsel jn them, is no more to be re- 
jected than it would be im any suits, ether than these for di- 
‘vorce and alimony. 

4. The fourth and last objection is made en behalf of the 
defendant, Henderson Smith, who insists that he is the pur- 
chaser, for value, of the interest of the defendant, Wisdom, 
in the estate of his deceased son, which interest, the plaintiff 
is now seeking to subject to the payment of his debt. The 
‘evidence of this purchase, is a deed of assignment executed 
in the State of Missouri, on the 18th day of September, 1856, 
and purporting to be made in consideration of the sum of one 
hundred dollars to the grantor in hand paid, the receipt where- 
of is thereby acknowledged. The recital in the deed is the 
only evidence of the payment of a consideration. Is that suf- 
ficient? We think that, under the circumstances, it is not.— 
The answer of this defendant, (the truth of which is not veri 
fied by affidavit, though it has not been objected to on that 
aecount,) does not distinctly aver that any money or money’s 
worth was paid as the price of the interest assigned to him. 
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It states only, that the defendant, Wisdom, conveyed to him 
the interest in question “by deed properly executed, in the 
county of Randolph, State of Missouri, for the sum of one 
hundred dollars.” Whether that sum was actually paid in 
cash, or was only secured to be paid by a promissory note or 
other security for money, is not alleged. It is clearly proved 
that this defendant knew of the debt due to Hightower, and 
promised to collect or seenre it for him before he preeured the 
assignment under which he now claims the interest for him- 
self. On this account, the plaintiff insists that if the assign- 
ment be sustained, the assignee ought to be held, in this 
Court, to be a trustee for him, as the endorsee of Hightower. 
But we cannot regard the defendant, Henderson Smith, as an 
assignee at all, until he proves by other evidence than the 
mere recital in his deed, that he paid the price therein men- 
tioned. He was fully apprised that such additional proof 
would be required, for it appears from an agreement of coun- 
sel, made at the December Term, 1858, of this Court, which 
is filed ameng the exhibits in the cause, that the suit was con- 
tinued for the express purpose of allowing this, amiong other 
proofs to be made, but none such has been made, either by 
the admission of counsel, or otherwise; and, we are therefore, 
obliged to conclude that this defendant did not pay any con- 
sideration for his alleged purchase. The result is, that the 
conveyance executed by the defendant, Wisdom, to him, can- 
not have the effect to prevent the plaintiff from having a de- 
eree for the satisfaction of his debt out of the effects in the 
hands of the defendant, Jerry Smith, as the administrator of 
James Wisdom, to which the defendant, William Wisdom is 
entitled as sole next of kin of the intestate. The decree must 
be made upon the terms prescribed in the 21st and 22d sec-~ 
tions of the 7th chapter of the Revised Code. 


Per Curiam, Decree accordingly. 
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WM. H. A. KEARNEY against A. HARRELL AND OTHERS. 


Where A, B, and C, signed a bond and C paid off a judgment rendered there- 
on and tuok an assignment of it to his own use and sought to collect the 
whole of it of B, whom he alleged to be a co-principal with A, who was 
insolvent, and B filed a bill to restrain C from collecting more thar a pro- 
portional part of said judgment, on the ground that he, B, was only a co- 
surety with C, and C confessed in his answer that he signed the bond with- 
out any request by B, or any communication with him respecting it, but 
upon the assurance of A, that B was a co-principal, it was Held, that the 
onus devolved upon C to prove that B was a co-principal. 

Where a cause is set for hearing upon bill, answer, replication, and proofs, and 
the evidence fails as to a matter essential to the equity of the plaintiff or to 
the defence relied on, it is not‘in the course of the Court to direct an en- 
quiry by the master, nor to direct an issue to be tried at law. 


Cause removed from the Court of Equity of Warren County. 

The bill is filed to obtain an injunction to restrain the de- 
fendant from collecting the full amount of a judgment, and 
alleges the following facts as a ground for equitable inter 
ference. 

The defendant, Abner Harrell, at November Term, 1855, 
of Warren County Court, obtained a judgment upon a bond 
payable to him as guardian of certain children, against one 
Albert Jones as principal, and the plaintiff, Kearney, and one 
Perry Carter, who is also a defendant, as sureties; that the 
said Albert Jones, at the time of the rendition of this judg- 
ment, was entirely insolvent, and is still so; that Carter, a 
surety, has since caused the. judgment to be assigned to a third 
person for his use, and, in order to avoid paying his propor- 
tional part of said debt, has caused a writ of fi. fa. to issue 
upon this judgment against the plaintiff, and has directed 
the Sheriff to collect the whole amount from him; that 
this writ of 7. fa. was issued in the name of Harrell, but was 
in reality for the use and benefit of the said Carter, who has 
obtained the control, and the bill prays an injunction to re- 
strain him from collecting more than a proportional part of 
the amount of the judgment, i. e. one-half. 

The defendant, Carter denies, in his answer, that the bond 
upon which the judgment was obtained, was executed by Jones 





IN THE SUPREME COURT. 





Kearney v. Harrell. 





as principal and himself and plaintiff as sureties, or that any 
such relations existed between them as to make them co- 
sureties, but on the contrary gives the following as the true 
state of the facts. 

That the defendant, Jones and the plaintiff Kearney, in the 
year 18—, contracted with certain persons in the town of Mur- 
freesboro’, to erect a large brick building to be used as a fe- 
male academy; that the direction of the work was left en- 
tirely to Jones who resided in the town, Kearney only occa- 
sionally visiting the place while the werk was going on, but 
‘continuing to furnish hands and in other ways contributing to 
the prosecution of the work; that Jones among other debts 
contracted in this joint undertaking of himself and plaintiff, 
hired certain negroes from the defendant, Abner Harrell, un- 
til their hires amousted to about five hundred dollars; and 
he, Jones, then called upon the defendant Carter with the 
bond referred to, with the signature and seal of Kearney, and 
requested him to sign it as surety, saying that it was to pay 
for the hire of slaves that had worked at the college building, 
in which himself and Kearney were concerned and to obtain 
money to pay off other debts contracted at that work ; that 
Kearney and himself were principals, and that in becoming 
surety for them both, he would incur no risk. Upon these 
representations, being satisfied of the responsibility of Kear- 
ney, he agreed to become a surety, and executed the bond 
accordingly, subscribing it after both Jones and Kearney. 

The following is a copy of this bond: 

$1,000. Two days after date, we promise to pay Abner 
Harrell, guardian for Mary E. Harrell and James Abner Har- 
rell, the just and full sum of one thousand dollars, it being 
for value of him received. Given under our hands and seals 
this Ist day of January, 1855. 

Witness, [seal.} 

[seal.} 
Wma. H. A. Kearney, [seal.] 
A. G. Jonzs, [seal.]. 
Perry Carrer, [sead. |” 
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The plaintiff offered the deposition of one P. W. Motley, 
who deposed that A. G. Jones, before this, handed him a bond 
for $1,000 to carry to Abner Harrell, signed first by A. G, 
Jones and then by Kearney and Perry Carter, but he‘did not 
know which of the latter two signed it first; that Jones told 
him to get the money fer the bond ; that he carried the bond 
to Harrell, who refused to receive it, because the names of the 
obligors were not written opposite the seals on the said 
bond ; that he then carried the bond back to Jones who gave 
him the bond above recited, and asked him to carry it to Wim. 
HI. A. Kearney for his signature; that he carried it to him and 
he put his signature to the third seal on the bond, and that, at 
the time, there were only three seals to the bond; that he 
then carried the bond back to Jones, and did not know whe 
was the principal and who the sureties to the first bond. 

The defendant Carter filed, as an exhibit, an account ren- 
dered by tlie firm of Little & Bridger against Jones & Kearney 
for lumber, and, at the foot of this account, was a receipt for 
$260, signed by J. D. Bridger, and reciting that the money 
had been paid by W. H. A. Kearney; and on the back of it 
is the certificate of Jones that the lumber was used in build- 
ing the academy at Murfreesboro’. 

At the coming in of the answer, the injunction previously 
granted in the case, was ordered to be dissolved, and the bill, 
being continued, as an original, on replication and proofs be- 
ing taken, the cause was set down for hearing, and sent te 
this Court. 
































Eaton and B. F. Moore, for the plaintiff. 
Batchelor, tor the defendant. 






Pearson, C. J. The plaintiff alleges, that he executed the 
bond on which the judgment, in question, was obtained as a 
surety of the defendant, Jones, and complains that Carter, 
who also executed the bond «s a surety ot Jones, having ob- 
tained centrol of the judgment by taking an assignment to his 
use, is-about to collect the whole of it from him. Carter does 
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not aver that he executed the bond at the reeuest of Kearney, 
but says he did so, under the belief that he was becoming the 
surety of both Kearney and Jones, becanse Jones told him 
that such was the fact, and that the bend was given to Har- 
rell, in part, to secure the payment of the hire of certain slaves, 
who had worked on the female academy at Murtreesborengh, 
and in part for money, to pay debts contracted for the par- 
poses of the building, and that he and Kearney were copart- 
ners in the contract for erecting the building. 

Upon the coming in of the answer, the injunction is dissolv- 
ed and replication taken. The plaintiff files as an exhibit the 
bond, by which it appears that it was drawn with three seals, 
and that Kearney had aftixed bis signature to the Jas¢ seal, 
and Jones and Carter had then pnt their names underneath 
with new seals. He also offers the deposition of one Mot- 
ley, who deposes that Jones handed him a bond for $1000, 
signed first by Jones, and then by Kearney and Carter, and 
directed him to hand it to Harrell and get the money for it. 
Harrell refused to aeeept it, because the names were not written 
opposite the seals. He returned it to Jones, who afterwards 
handed him the draft of the bond, above referred to, for 
$1000, and directed him to carry it to Kearney for his signa- 
ture. Kearney put his name to the ¢izrd seal, and deponent 
handed it to Jones, 

The defendant, Carter, files as an exhibit, an account ren- 
dered by one Little and Bridger against Jones and Kearney, 
for a quantity of lumber, with an entry at the foot, “ Receiv- 
ed of W. A. Kearney $260, in part of theabove. March 23d, 
1856.” (Signed) Little & Bridger; on which the defendant, 
Jones, has written a certificate, that the articles were used in 
the building of the female academy, at Murfreesborough. 
Upon this evidence the cause is set for hearing, and transfer- 
red to this Court!!! 

Upon the argument here, it being manifest that there was 
a defect of proof, the case was put not on its merits, but on 
the effect of the answer, and on which side lies the burden of 
proof. 
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The counsel of Carter are mistaken in supposing that-his 
answer, put the plaintiff under the necessity of proving that 
he was not a principal inthe bond. On the contrary, as Car- 
ter admits that he executed the bond, without any request on 
the part of Kearney, or any communication with him, in re- 
spect to it, and upon the mere request of Jones, and upon his 
representation of the matters connected with it, these affirm- 
ative matters, from which he insists that Kearney is, by im- 
plication, a principal, must be proven by him; for otherwise, 
there is nothing, except the naked representation of Jones, 
{upon which it was his folly to rely) to support the imputa- 
tion, that Kearney was a principal. The exhibit, Little and 

dridgers’ account rendered, is not competent evidence. So, 
Carter has offered no evidence of the affirmative matter, al- 
leged by him, asa ground for the inference that Kearney 
was a principal, and that he, Carter, has thewrights of a surety 
in respect to him, notwithstanding his admission, that he exe- 
cuted the bond at the instance of Jones, and without any re- 
quest on the part of Kearney. Being reluctant to decide a 
ease on the ground, that no evidence was offered, when the 
party apparently relied on the effect of his answer, we were, 
at first, inclined to have an enquiry, or to direet “ issues” to 
be tried at law; but on reflection, and atter # full search for 
a precedent, which we were unable to find, our conclusion is, 
that when parties set a cause for hearing on bill, answer, repli- 
eation, exhibits and proofs, and the evidence fails as to a mat- 
ter, essential to the equity of the plaintiff, or to the defense 
relied by the defendant, and not simply to a matter collateral 
and secondary to the relief or defense, it is not in the course of 
the Court to direct an enquiry by the master, nor to direct an 
issue to be tried at law, which is intended not to support a 
want of testimony, but to relieve the Court, where there is a 
conflict of testimony, nor to direct an action to be brought, 
which is done, when the matter is properly cognizable at law, 
but for some cause, the aid of this Court is invoked, not be- 
cause of an original equity, but because of some impediment 
which would prevent or interfere with an action, at law, un- 
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less the parties were put under the direction of this Court, in 
respect to the exercise of legal rights and defenses, arising 
from accident, fraud, surprise, &c., of which, it is against con- 
‘science to take advantage. 

It must be declared that the defendant, Carter, did not be- 
‘come the surety of the plaintiff at his instance or request, and 
that the defendant, Carter, has failed to prove that the plain- 
tiff was concerned, er bound as a principal in the bond, by 
veason of any benefit which he was to have under it. 


Perr Curiam, The plaintiff will have.a decree for the 
one half of the amount, which he has 
been forced to pay, with interest and 
his cests. 





HIRAM WARD -against ELISHA SMITH. 


Where a plaintiff has an equity to enjoin the enforcement of a part‘of a judg- 
ment, but for the purpose of obtaining an injunction as to the whole, al- 
leges a ground of relief whieh is false in fact, and relies upon it alone, it 
was J/eld, that a ‘Court of Equity will dissolve the imjunction as to the 
whole of the judgment. . 


Appeat from an order of the Court of Equity of Davidson 
County, continuing an injunction. Dick, J., presiding. 

The bill states that, about the year 1842 or °43, the plaintiff 
purchased of Wm. Lanier and Jackey, his wife, their right 
‘and title to a tract of land containing one hundred and sixty 
‘acres, in the State of Arkansas; that Lanier and wife held, 
under a patent issued to her as the sole heir of Wm. Church, 
«lee’d., who served in the Army of the United States; that in 
the spring of 1853, the defendant, Smith, who was a general 
pension agent, applied to him to purchase this land; that 
plaintiff informed him that he had never seen the land, and did 
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not know its value, nor did he know whether or not his title 
was good ; that defendant, having examined his title deeds, of- 
fered plaintiff $50 for his title just as it was; that a contract 
was entered into on these terms, and plaintiff executed a bond 
in the sum of $500 to make title in the manner above set 
forth ; that defendant paid him the purchase money, $50, and 
prepared a deed containing a covenant of seizin, and reciting: 
the consideration to be the sum of $500 instead of $50, the 
true sui; that he procured the plaintiff to. sign this deed 
without having read it, or without having heard it read; that 
the plaintiff is a poor scholar, being barely able to write, and 
can scarcely read writing at all, and he relied implicitly upon 
the defendant in the preparation of the deed and knew nothing 
of the covenant for seizin, nor the misrecital of the price con- 
tained in the deed, until the defendant commenced an action 
at law against him for a breach of the warranty ; that said 
action at law was tried at fall term, 1858, of Davidson Supe- 
rior Court, and the defendant in the present suit recovered a 
judgment against the present plaintiff, for the consideration 
of said deed, and interest thereon for five years and a half, 
amounting together to the sum of $665; having proved 
on the trial that the land had been sold for taxes many years 
before, and a good title acquired by the purchasers. Upon 
these facts alleged, the bill prayed an injunction to restrain 
the defendant from proceeding further on this judgment. 

The answer denies that the defendant sought the plaintiff 
with the view to purchase the land, but avers that he did so 
at the earnest request of the plaintiff, who informed him that 
he had a good fee-simple title to the land; would make the 
defendant a good right and title to the same, and that the land 
had not been sold for taxes; that, upon these representations 
and assurances, the bargain was closed at the price of $110, 
instead of $50, as stated in the bill, and the answer utterly 
denies that the defendant was to take the title at his own risk ; 
that defendant wrote a bond in the presence of plaintiff agreea- 
ble to his assurances, covenanting that he, plaintiff, bad a good 
title, and that he would convey the same to the defendant on 
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the payment of the rest of the purchase-money, and the sum of 
$500 was agreed upon and inserted in the bond as the penalty 
of a failure to make defendant a good title; that the bond was 
then read over to the plaintiff, or read by him, and he signed 
it. The defendant further denies that the plaintiff is a poor 
scholar, but avers that he writes a good hand, and reads wri- 
ting well; that he has transacted a good deal of business, and 
is a shrewd business man. 

The defendant further avers, that in April, 1853, he met 
plaintiff, paid off the residue of the purchase-money, and pre- 
pared a deed in accordance with tlre title bond, and contain- 
ing the same covenants of seizin; that the sum of $500 was 
inserted in the deed as the consideration, it being the sum 
which, according to the bond, the plaintiff was to forfeit if he 
failed to make a good title to the land; that it was not true 
that this consideration was inserted in the deed without the 
knowledge or consent of the plaintiff; but in addition to the 
purpose above stated, was inserted to improve the sale of the 
land by making it appear upon the face of the deed to be val- 
uable; that this deed was handed to the plaintiff and read by 
him, and that plaintiff and defendant talked over its contents 
before the former signed it. The defendant entirely disclaims 
any intention to defraud the plaintiff. 

Upon the coming in of the answer, a motion was made to 
dissolve the injunction, which motion was refused, and defen- 
dant appealed. 


J. H. Bryan, tor the plaintiff. 
MeLean and Starbuck, tor the defendant. 


Pearson, C.J. The plaintiff puts his equity on the ground, 
that he contracted to sell only his interest in the land, and 
the defendant was to take his title, “such as it was” without 
warranty, and at his (the defendant’s) risk, and that the de 
fendant fraudulently prepared a deed, containing a warranty, 
and induced him to execute it without reading it, or having 
it read to him. He further alleges, that for the purpose of 
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making the fraud more oppressive, the defendant inserted as 
the consideration, the sum of $500 instead of $50, which was 
the price paid. The prayer is for an injunction as to the whole 
amount of the judgment recovered on the warranty, and the 
fiat is accordingly made to cover the whole judgment, on the 
ground, that the warranty was fraudulently inserted in the 
deed. 

The defendant avers, that by the contract, the plaintiff was 
to execute a deed, with warranty, and that the deed, contain- 
ing a warranty, was read over to him, and then handed to him 
and he read it over, and executed it with a perfect knowledge 
of its contents. As respects the consideration, the defendant 
avers that, although the price paid was $110, and not $50, as 
alledged by the plaintiff, yet, the bond, which the plaintiff 
had previously executed, was in the sum of $500, to make a 
good title in fee simple, and in preparing the deed, that sum 
was inserted as the consideration, being the amount in which 
the plaintiff had bound himself for the title, and for the addi- 
tional purpose of enabling the defendant to resell to better 
advantage ; but he says, this was done with the knowledge 
and consent of the plaintiff, and that “ the contents of the 
deed was talked over between them” and compared with the 
terms of the title-bond before the deed was executed. 

If the bill had been framed with a view of setting up a lim- 
ited equity, because of a misconception, under which the par- 
ties mutually labored, in respect to the effect of the considera- 
tion inserted in the deed, and if the warranty was to have been 
a “covenant of quiet enjoyment,” and not “a covenant of 
seizin,” (for, in the latter, the question of damages is an open 
one, the rule that the price paid is the measure of damage 
only applying to the former, in analogy to the old ‘ covenant 
real,” in which other land, of equal value, was recovered on 
voucher, Williams v. Beeman, 2 Dev. Rep. 483.) itis pro- 
bable the plaintiff could have made out an equity, to enjoin 
the judgment, except as to the amount of the price paid and 
interest. 

But as the bill is framed on the ground, that there was to 
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be mo warranty, and that its insertion was.a “ foul fraud” prac~ 
tised by the defendant, the plaintiff must stand or fall on that 
ground, what is alleged, in regard to the consideration, be- 
ing only matter of inducement, for if there was to have been 
no warranty, the amount inserted, as the consideration, was 
wholly immaterial, so far as liability of the plaintiff was con~ 
cerned. 

Taking the plaintiff’s equity on the broad ground, upon 
whieh he has put it, the answer is fully responsive and direct- 
ly denies the allegations on which it rests, and the injunction 
ought to have been dissolved. 


Per Curiam, Decretal order reversed. 


HENDERSON SIMPSON against M. B. SPENCE AND WIFE AND 
OTHERS. 
Where a testator gave certain property to his wife for life, and after her deatli, in 


trust for the children of one of his sons, to be divided among them as they 
come to age, it was //e/d that all the children born before the eldest arriv- 


ed at age, were entitled to share in the property. 

Where a testator gave property to children, as a class, and directed the pro- 
fits to be “appliedannually to their use;” it was Held, that at the division of 
the property, the surplus rents and profits should be so divided that each 
child should get only a pro rata share of what had accrued since its birth. 


Cause removed from the Court of Equity of Chowan county. 

Exum Simpson of the county of Chowan, died in said coun- 
ty, in the year, 1844, leaving a last will and testament, in 
which he devises and bequeaths all his property, real and per- 
sonal, to his wife, Margaret Simpson, for her life, and after 
certain specific devises and bequests, he proceeds in the 12th 
section of said will, as follows: “It is my will and desire that 
the remainder of my estate, after the decease of my wife, shall 
be laid off in nine parts, as equally as may be, seven of which 
shall be equally divided among my sons, (naming them) and 
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the other two parts, to be taken and held in charge and care 
of my son, Henderson Simpson, one of the parts for the use 
and benefit of the children of my daughter, Mary Whidbee, 
lawfully begotten of her body, the proceeds, if any, to be an- 
nually applied to their use, and the principal divided among 
them as they come to age. One other part to the use and 
benefit of my son Richard D. Simpson’s children, the pro- 
ceeds, if any, to be annually applied to their use, and the 
principal among thew as they may arrive at age. 

It appears, that at the death of the testator, Exum, Richard 
D. Simpson had two children, Emily Ann, who mtermarried 
with the defendant, M. B. Spence, and Mary Elizabeth, who 
intermarried with defendant, J. If. Garrett; and that at the 
time of the death of Margaret Simpson, the tenant for life, 
the wife of Richard D. Simpson was encitente with a third 
child, Sarah Jane Simpson, who is one of the defendants in 
this suit; and further, that two other children, to wit, Martha 
Virginia, and Elizabeth Rebeeca, were born to the said Rieh- 
ard D. Simpson, before his eldest child, the said Emily Ann, 
attained the age of twenty-one, which she did on the 16th of 
January, 1859. 

The plaintiff, the trustee, avers in the bill, that the execu- 
tors have assented te tlris legacy, and that he has the same in 
his hands, ready to pay it to whomsoever may be entitled, 
and prays the instruction of the Court as to his duty in the 
prémises. He prays to be informed whether the fund is to be 
divided between the two children born at the death of the tes- 
tator, alone, or whether the child with which the wife of Rieh- 
ard Simpson was enciente, at the death of the tenant for lite, 
is entitled io a share, and if so, whether the twe born since 
that time, but before the eldest came of age, is also entitled to 
dike shares. He also prays to be informed whether, if they 
all take, he is, in the division of the rents and profits, to di- 
vide the same among them all without reference to the time 
of their births, or whether each shall receive a pro rata share 
of the rents and profits, accruing since her birth. 
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Hines and William A. Moore, for the plaintiff. 
Hi. A. Gilliam, for the defendant. 


Manty, J. If, the bequest of Exum Simpson, for the ben- 
efit of the children of his son Richard, had been directly to 
them as a class, without the creation of any intermediate par- 
ticular estate, the property, in seeking an ownership upon the 
death of the testator, would have vested absolutely in such of 
the children of Richard as might then be in being. But, in 
as much as it is a settled rule of construction, based upon jus- 
tice, and the presumed intention of every testator, to include 
as many as can be, consistently with rules of law, within the 
class, it will follow that if there be an intermediate estate after 
which the remainder is limited to the class, all who shall come 
into being before the termination of the intermediate estate, 
will be counted as objects of the testator’s bounty. 

And, so in conformity again with this governing rule of 
construction, if there be not only an intermediate estate, but 
“the remainder be put in trust for the class, and made divisi- 
ble as the individuals shall respectively arrive at twenty-one 
years of age, all of the class will take who shall have been 
born before the period for division arrives ; Knight v. Knight, 
3 Jones’ Eq. Rep. 167; Clark v. Clark, 11 Con. Eng. Chan. 
318; S. C. 8 Simons 59. 

We are of opinion, therefore, that all the children of Rich- 
ard Simpson, mentioned in the bill, are entitled to share alike 
in the principal fund held by the complainant for them.— 
With respect to the possible rights of after-born children 
(should there be any,) to be let into the enjoyment of the fund, 
through the continuing trust in the complainant, we express 
no opinion. It may never become, in the case before us, of 
any practical importance. 

The surplus of income, we are of opinion, should be divi- 
ded amongst the children as it would have gone, if it had 
been applied, from year to year, as directed. This disposition 
of it, is governed by the apparent intention of the testator as 
gathered from the words of the will. The testator directs the 
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annual application of the income to the use of the children ; 
and the principal fund, (simpliciter) to be divided when the 
period for division arrived. 

Let the income or proceeds, remaining on hand, go to those 
who would have received it, had it been annually applied.— 
And let one fifth part of the principal be allotted to the daugh- 
ter, who is now of age. The costs should be paid out of the 
fund. 


Per Cura, Decree accordingly. 








COLIN McDONALD against DANIEL McDONALD. 


Equity will give effect to the assignment of a mere expectancy or possibility, 
not as a grant, but as a contract, entitling the assignee to a specific per- 
formance as soon as the assignor has acquired the power to perform it. 


‘Cause removed from the Court of Equity of Cumberland 
‘county. 

Margaret McDonald, of Sampson county, died in the year 
1855, without issue, leaving the plaintiff, Colin McDonald, 
her next of kin and heir-at-law. Letters of administration on 
her estate were granted to the defendant, Daniel McDonald, 
at Term, 1855, of Sampson County Court, and he took 
possession of her estate, consisting of eighteen negroes and 
$404,90, in good notes. In 18$6, the defendant, as adminis- 
trator, filed an inventory, in which he omitted to include the 
slaves, as property, for which he was bound te account, alleg- 
ing, that he had purchased them from Colin McDonald, the 
sole distributee of the estate, and had taken a deed therefor ; 
in the following words: 

“ Know all men-by these presents, that I, Colin MeDon- 
ald, of the county of Barbour, and State of Alabama, for and 
in consideration of the sum of one thousand dollars, to me in 
hand paid by Daniel McDonald, of the county of Cumber- 
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land, and State of North Carolina, have bargained, sold, trans- 
ferred and conveyed, and by these presents do bargain, sell, 
transfer and convey, all the right, title and interest, both le- 
gal and equitable, which I now have, or may, at any time, 
hereafter have in and to the property, or estate, whieh Mar- 
garet McDonald, late of Sampson, but now of Cumberland 
county, has, that is to say, all the interest which I have, or 
may have, as one of the heirs-at-law and next of kin of Mar- 
garet McDonald; and the right, title and interest, which I 
have, or may have, in the property, which she now has, or 
which she may at her death; that is to say, all my right, 
title and interest in the lands, which she owns, or may own ; 
all my right in the negroes which she now owns, or may here- 
after have and own; all my interest in the bonds and notes 
that are now due, and that may be due and owing to her; all 
my interest in the money which she may have, and the inter- 
est which I may have as an heir-at-law, and as one of her next 
of kin, in any other property which she may own, it being to 
convey every thing I may be entitled to, to Daniel McDonald, 
of the county of Cumberland, and State of North Carolina, 
and I, Colin McDonald, of the county of Barbour, and State 
of Alabama, for and in consideration of the premises as above 
mentioned, do hereby relinquish and transfer my right, title 
and interest to him, the said Daniel McDonald, his beirs, ex- 
ecutors, administrators, forever, free and discharged from any 
claim which I have or may have ; free and discharged also 
from the claim or claims of any other person or persons what- 
soever. And for the better securing the right, title and inter- 
est, which I hereby convey, I, for myself, my heirs, executors 
and administrators, to and with the said Daniel McDonald, 
his heirs, executors, administrators and assigns, covenant and 
forever defend from the lawful claims of any and all persons 
whatsover. In testimony whereof, I have hereunto set my 
hand and seal, this the 8th day of October, 1849, in presence 
of Wm. B. Wright.” (Signed,) 
Cotixy McDonatp, [seal.] 
The nearest relations of the intestate, Margaret, at the time 
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this deed was executed, were the plaintiff, Colin, and his bro- 
ther, Neil McDonald, who were her cousins. Neil MeDon- 
ald, who was the father of the defendant, died before the in- 
testate, Margaret. 

The bill alleges, that this deed was procured from the plain- 
tiff by fraud and misrepresentation ; that plaintiff is a weak- 
minded old man; that the defendant proposed to purchase 
his interest in the property in dispute; and informed him that 
in the event ef Margaret McDonald’s death, he would be en- 
titled to only one-third of her property; that this interest in 
one-third, was all that the deed was intended to convey, and 
that it was se understeod by both parties. This much, the 
bill acknowledges to belong te the defendant under the deed, 
and it prays aw account and conveyance of the other two-thirds. 

The defendant, in his answer, denies having exereised any 
undue influence in precuring the deed above set out; he 
states that the plaintiff was then a resident of Alabama; that 
he came to this State in the year 1849, and applied to several 
persons proposing to sell his interest in the estate of Margaret 
McDonald ; that he, at length, applied to defendant, and of- 
fered to take one thousand dollars for said interest ; that plain- 
tiff gave as his reasens for selling it, that he lived at a dis- 
tance; that he was growing old, and it was uneertain wheth- 
er he weuld outlive Margaret McDonald, and also his brother 
Neil. He denies that the plaintiff is stupid, ignorant 
and illiterate, though getting old. He also denies that he 
and the plaintiff contracted with reference to any certain in- 
terest, but that he purchased at a venture; that the property, 
independent of debts, was worth six thousand dollars at the 
date of the deed, and that the price paid was a fair consider- 
ation, under the circumstances; that the deed was prepared 
by skillful counsel and read over to the plaintiff, and also ex- 
plained to him, and he expressed his entire satisfaction with 
it; and that he had ample opportunity to inform himself of 
the condition of the estate before he executed this deed. 


Fowle, Kelly and Wm. McL. McKay, for plaintiff. 
SJ. H. Bryan and K. P. Battle, for defendant. 
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Barrix, J. The proofs satisfy us beyond a doubt, that the 
instrument which the plaintiff seeks to impeach was obtained 
by the defendant fairly and without fraud, or the exercise of 
any under influence ; that the plaintiff was, at the time when 
he executed it, entirely capable in law to do so; that he fully 
understood its import and meaning; and that the considera- 
tion which he received for it was under the circumstances, 
fair, if not fully adequate. It cannot, therefore, be set aside 
either upon the ground of fraud, undue influence, want of capa- 
city in the assignor or for a defect of consideration. If, then, 
the plaintiff be entitled to the relief which he seeks, either in 
whole or in part, it must be because the instrument in ques- 
tion is inoperative, either because there was, at the time when 
it was executed, no interest in him upon which it conld ope- 
rate, or because it is illegal as being against the policy of the 
law ; or, if neither of these objections be good, that it does 
not convey or bind the whole of the plaintiff's interest in the 
estate of the defendant’s intestate. 

It is very clear that, at the time when the instrament was 
executed, it could not operate as a conveyance or assignment 
of what it purported to transfer. Margaret McDonald, the 
defendant’s intestate, was then living and the plaintiff had but 
a mere possibility or expectancy of an interest in her estate. 
He was at the time one of her nearest blood relations, and had 
a chance by out-living her, to become entitled to a part or to 
the whole of her estate as heir at law and next of kin, but he 
had no interest, or possibility coupled with an interest in it. 
It follows as a matter of eourse, that he did not have any thing 
which he could assign or transfer to another ‘either at law or 
in equity. But he had a right to make a contract to convey 
whatever interest he might in fature have in his cousins’s 
property, and such a contract, when fairly made upon a val- 
nable consideration, the court of chancery will enforce when- 
ever the property shall come into his possession. Thus it is 
said, and the assertion is well sustained by the authorities both 
in England and in this country, that “Chancery will give ef- 
fect to the assignment of a mere expectancy or possibility, not 
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as a grant, but as a contract entitling the assignee to a specific 
performance, as soon as the assignor has acquired the power 
to perform it.” See the American edition of White & Tu- 
dor’s Equity cases, 72 Law Lib. 202 and 224, which cites 
Hobson v. Trevor, 2 P. Will. 191; Buckley v. Newland, Lbid. 
182; Wright v. Faucett,1 Ves. Jun., 409; Alston v. The 
Bank, 2 Hill, Ch. Cases 235; Breckenridge v. Churchhill, 3 J. 
J. Marsh. Rep. 13; see also Smith on real and personal prop- 
erty 89 Law lib. 457, and Fry on the specific performance of 
contracts, 100 Law lib. 263, and the cases particularly of 
Wiseman v. Roper, 1 Rep. in chan. 154; Alexander v. Duke 
of Wellington, 2 Russ. & Myl. 35; Persse v. Persse, 7 Clark 
and Fin. 279; Hinde v. Blake, 3 Beavan 235, and Meek v. 
Kettlewell, 1 Phil. Rep. 347. 

It is true that the policy.of giving effect to contracts of this 
kind against expectant heirs has been doubted by very emi- 
nent judges; and C. J. Parsons inf Boynton v. Hubbard, 7 
Mass. Rep. 112, refused to sanction an assignment made by a 
nephew in the life-time of his uncle, of his expectant interest 
in that uncle’s estate. But the doctrine is now too well es- 
tablished to be disregarded! and the authorities to which they ° 
refer, fully sustain White & Tudor in saying that “a mere ex: 
pectancy, as that of an heir at law to the estate of his ances- 
tor, or the interest which a person may take under the will of 
another then living, or the share to which such person may 
become entitled, under an appointment, or in personal estate 
as presumptive next of kin of a person then living, is assignable 
in equity for a valuable consideration ;!and where the expect- 
ancy has fallen into possession, the assignment will be enforced. 

Having decided that the instrument in question is binding 
upon the plaintiff, it only remains for us to enquire what is 
the extent of the interest upon which it operates? It is con- 
tended by the plaintiff’s counsel that at most it can bind only 
the apparent expectant interest which the plaintiff had in his 
cousin’s estate at the time it was executed, which, as his brother 
Neil was then alive, was only one-half. The language of the 
instrument is as broad and extensive as it could well have 
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been made, and embraces every thing which, in any possible 
contingency, couid accrue to the grantor from the estate to 
which it relates. It is quite probable that neither party fully 
considered what might eventually come within its operations, 
but they agree to take the chances and they must now abide 
by the result. Had the plaintiff died before his brother in 
the life-time of the intestate, or had they both died before her, 
then the defendant would have taken nothing by his contract. 
Had both brothers out-lived their cousin, the defendant could 
have claimed, under the assignment, only one-half of the estate, 
but as the events occurred which were most favorable to him, 
he gets all. 

The result is, that the plaintiff has no equity in the claim 
which he prefers. If he had in any way obtained the posses- 
sion of the property of the intestate, the court of equity would 
have compelled him to convey it to the defendant ; and it fol- 
lows, as @ necessary consequence, that, as it is already in the 
hands of the latter, the Court will not aid the plaintiff in get- 
ting it from him. 


Bill dismissed with costs. 





ALEXANDER LITTLE, Zeecutor, against JOHN G. MCLENDON AND 
OTHERS. 


‘ An estate in slaves, limited by will to the sole and separate use of a feme co- 
vert without any express limitation over to another, devolves, after her 
death, upon her husband, jure mariti. 


Cause removed from the Court of Equity of Anson county. 
Christopher McRae made his will, and died in 1837, leaving 
the plaintiff, Alexander Little, his executor, who qualified.— 
Among many other bequests, the testator gave certain slaves 
to his danghter Margaret, wife of Allen Teal, and others to 
his daughte Isabella, wife of William Teal. Both these daugh- 
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ters died subsequently to the testator, leaving their husbands 
and several children, each surviving, and administration was 
taken upon their estates. The bill is filed by the executor of 
Christopher McRae, praying to be instructed as to the man- 
ner of paying the legacies under the will, and particularly to 
whom he shall pay over the shares of Margaret and Isabella. 
He sets forth certain clauses of the will, from which it appears 
to the executor donbtful whether the shares of the two dangh- 
ters are given to their sole and separate use, and if so, he asks 
to be informed upon whom their interests devolve. Whether 
upon their administrators, or their children, or upon their hus- 
bands. All these are made parties to the bill, and they insist 
on the construction favoring their several interests. As, in the 
view taken of the case, by this Court, the question whether the 
wives took separate estates is not material to the solution of the 
main question presented, it is deemed unnecessary to recite the 
terms of the will, out of which it is supposed to arise, further 
than to state that there is no ulterior disposition of the shares 
of Margaret and Isabella, after their deaths. 























Winston, Sr., for the plaintiff. 
Ashe, for the defendants. 









Barrie, J. The only questions which the counsel for the 
plaintiff, in his argument before us, has presented for our con- 
sideration, and upon which.he has asked for a decision, are, 
whether under the fifth clanse of the will of the testator, 
Christopher McRae, the femes covert therein named, took es- 
tates to their sole and separate use, and if they did, whether, 
upon their deaths the slaves therein given, belonged to their 
surviving husbands, to their administrators, or to their chil- 
dren. The counsel contends— 

1. That the wives took separate estates in the slaves, and 
secondly, that upon their deaths, they went to their children. 

We deem it entirely unnecessary to decide the first ques- 
tion, for, supposing that the wives did take estates in the 
claves, to their sole and separate use, yet, upon their deaths, 
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the slaves passed immediately to their husbands. This is so 
clearly established by the authorities, that no argument is re- 
quired in favor of it. See McQueen 6n Ilusband and Wife 
66; Law Lib. 82; also Smith on Real and Personal Property 
89; Law Lib. 578, and the cases therein cited and relied up- 
on. The reason of the rule is, that the separate estate of the 
wife is protected from her husband, and from his assignees 
and creditors for her benefit daring the coverture only, and 
that up upon her death, such protection being no longer ne- 
cessary, the property devolves upon the husband immediate- 
ly jure mariti, unless it be expressly limited over to her chil- 
dren, or to some other person. If, indeed, the separate pro- 
perty consists of choses in action, then upon the death of the 
wife, the husband, or some person for him, will be obliged to 
take out letters of administration upon her estate, in order to 
reduce them into possession. In the present case, it will be 
declared that the slaves given to the plaintiff under the fifth 
clause of the will of the testator, in trust for the femes covert 
legatees therein named, now belong to the- husbands respec- 
tively of those who have died, whether they were given to 
the sole and separate use of the said femes covert or not.— 
We suppose that an account of the estate of the testator must 
be stated, and we presume the above declaration will enable 
the parties to settle without further difficulty. 


Per Curtam, Decree accordingly. 
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GEORGE H. FARIBAULT against N. A. TAYLOR AND OTHERS. 


Where a testator gave slaves to a trustee in-trust for his daughter and her 
children, “free and exclusive of any control of her husband,” she having 
children at the time, it was Held to manifest an jntention to provide spe- 
cially for the daughter, and that she, consequently, took an estate for life, 
in the negroes, with a remainder to her children born, or that might be born 
thereafter. 

Where a testator had placed in the hands of a married daughter a female slave, 
who had two children afterwards, aud before the death of the testator, and 
the donor by his will expressly confirms the gift of the negroes already 
received, and another clause in the same will required the whole estate, 
real and personal, to be divided after the manner of law and equity it was 
Held to be the intention of the testator, that the property should be valu- 
ed as of the time of the original gift, and the two children excluded from 
the valuation. 

Where a will contained the following clause “upon consultation, if Georgiana 
wishes to remain with her mother, provided it be possible, this house ought 
to be enlarged for her eomfort, which I recommend, so as to make room for 
boarders,” it was Held that such clause was too vague to be carried into ef- 
fect. 


Cause removed from the Court of Equity of Wake county. 

The bill was filed by the administrator, with the will an- 
nexed of Dr. A. H. Taylor, for directions and advice as to his 
duty in carrying out the intentions of the testator in the sev- 
eral particulars stated in the pleadings. The clauses in the said 
will, and the facts applicable to the questions raised thereon, 
are so fully stated in the opinion of the Court, that it is deem- 
ed unnecessary to repeat them here. 


Miller and Busbee, for the plaintiff. 
No counsel appeared for the defendants in this Court. 


Barrix, J. The bill is filed by the plaintiff, as the admin- 
istrator with the will annexed of Dr. Alexander H. Taylor, 
for the purpose of getting the advice and direction of the 
Court as to the proper construction of certain clauses in the 
will of the testator. 

1, The difficulty is presented in the clause, which gives the 
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share of his estate, to which the testator’s oldest daughter, 
Mrs. Spivey, may be entitled, to certain trustees, in trust “for 
the benefit of her and her children, free and exclusive from 
any control of her present, or any other husband, she may 
have.” At the timé of the testator’s death Mrs. Spivey had 
three children, and the question is, whether she takes an ab- 
solute estate, as tenant in common with those children, or an 
estate for life only with the remainder to the children, which 
she now has, or may hereafter have. The construction, which 
would give the preperty te her and her present children only, 
as tenants in common of the absolute interest in it, is inadmis- 
missible, both beeanse it might, by diminishing the present 
and immediate interest in the wife, be an inadequate support 
for her during her life, and, because it would exclude from the 
benefit of the fund, any children she may hereafter have. 
The manifest intent of the testator will be much more effect- 
ually carried out by giving to the wife a life-estate, with a re- 
mainder to all the children which she now has, or may here- 
after have; and as the property is beqeathed to trustees, in 
trust, for the benefit of her and her children, this construc- 
tion is fully supported by the recent cases of Bridgers v. Wil- 
kins, 3 Jones’ Eq. Rep. 342, Chesmut v. Mears, Ibid. 416, 
- Coakley v. Damiel, 4 Jones’ Eq. Rep. 89. Had the bequest 
been a direct one to Mrs. Spivey and her children, then, under 
the authority of Moore v. Leach, 3 Jones’ Rep. 88, we should 
have been constrained to hold that the wife and children liv- 
ing at the death of the testator, took an absolute interest in 
the fund as tenants in common. The principle upon which 
the distinction is founded, is stated and explained in the cases 
referred to, and need not be repeated. The share of the tes- 
tator’s property, given to Mrs. Spivey, is for her sole and sep- 
arate use, and the trustees may permit her to have the pos- 
session of it, provided the profits of it can be thereby secured 
to her. 

2. The second difficulty, suggested in the bill, arises from 
the following sentence in the will: “The negroes already re- 
ceived by Mr. Feribault, I wish counted in according to value, 
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so that all share and share alike, and the mode of division I 
leave to the parties concerned, desiring only that equality and 
justice may be their guide.” The testator had, in the first 
clause of his will, directed that his ‘“ whole ‘estate, personal 
and real,, should be divided after the manner of law and 
equity,” amongst the heirs of his body. He had, in. his life- 
time, given to Mr. Faribault, by parol, several slaves, among 
whom was a woman, who had two children after she was put 
into his possession, and the question is, whether the slaves, thus 
given, are to be valued as of the time of the gift, exclusive of 
the children born since, or are the whole: of them, including 
these children, to be valued as of the time of the division. 
There is no doubt that the effect of the will, was to confirm 
the parol gifts and make them good ab initio, so that the 
issue of the female slave, born afterwards, and before the 
death of the testator, belonged to the donee; Bullock v. Bul- 
lock, 2 Dev. Eq. Rep. 314;° Woods v. Woods, 2 Jones Eq. Rep. 
420. Such being the case and the will containing a direction 
that the division between the children shall be “after the man- 
ner of law and equity,” we think the valuation of the slaves 
given to Mr. Feribault should be of the time of the gift, and 
thus exclude from it the children born afterwards. The case 
of Ward v. Riddick, 4 Jones Eq. Rep. 22, is an authority for 
this construction, and explains the reason upon which it is 
founded. 

The last question upon which the administrator cwm testa- 
mento annexo, seeks the advice of the court, arises froin the 
following clause of the will: “ Upon consultation, if Georgi- 
anna wishes to remain with her mother, provided it be possi- 
ble, this house ought to be enlarged for her comfort, which | 
recommend so*as to make room for boarders also.” Georgi- 
anna is one of the daughters of the testator, and the adminis- 
trator wishes to know what is his duty in relation to the en- 
largement of the house; and, if it is to be enlarged, at whose 
expense? The first remark which the clause suggests, is that 
it seems to be more a recommendation than an imperative di- 
rection. If, however, it be taken to be the latter, we feel our- 
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selves bound to hold it to be void for uncertainty. When is 
Georgianna to decide whether she wishes to remain with her 
mother? How long is she to remain with her? How much 
larger is the house to be made for her comfort? How many 
boardersare to be provided for? Whatisto be the cost of the im- 
provements, and who is to decide these questions? All these are 
matters of so much uncertainty that, we do not feel ourselves 
able to give them a practical effect. The doctrine of endeav- 
oring to effectuate the intention of a testator cy pres, has 
been long since exploded in this State. That doctrine applies 
to a case, where, from some cause or other, the intention of a 
testator, though expressed in terms sufficiently explicit, cannot 
be carried out in accordance with his wishes. If then the 
court will not attempt to direct the accomplishment of some- 
thing approximating his declared wish, a fortior#, it ought not 
to attempt to accomplish a purpose expressed in such vague 
and uncertain terms that no person can hazard more than a 
mere conjecture as to what itis; see White v. University, 4 
Tred. Eq. Rep. 19; Bridgers v. Pleasants, Ibid 26; McAu- 
lay v. Wilson, 1 Dev. Eq. Rep. 270; Holland v. Peck, 2 Ired. 
Eq. Rep. 255; /lester v. Hester, Téa 330. 


Perr Curiam, Decree accordingly. 
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BARTHOLOMEW FULLER AND OTHERS against WILLIE FULLER 
AND OTHERS, 


A bequest to one when he arrives at age or marries would, ordinarily, not vest 
unless the condition be performed by the arrival at age or marrying, but 
the rule is otherwise when special circumstances appear from other parts of 
the will, which show it to have been the testator’s fntention only to post- 
pone the enjoyment, and not to make the ownership contingent. 

Where an estate was given to an infant daughter when she arrived at twenty- 
one or married, and in the same will vested estates were given to the other 
children, and the will provided that the legatee should live with her moth- 
er until her arrival at full age or marriage, and that the mother during this 
time should have the use of the property bequeathed for the support of the 
legatee and another child, and by holding the bequest contingent, by an= 
other part of the will part of the same property would return to and be 
come vested in the personal representative of the same legatee, and a dis= 

turbance of other vested legacies would take place, it was Held that 

these circumstances showed it to be the intention of the testator, that the 
legacy should be vested in interest though the enjoyment was postponed. 


Cavsk removed from the Court of Equity of Franklin county. 
The bill was filed by the legatees under the will of Barthol- 
omew Fuller, against the executor, for the recovery of their 
legacies. The only matter of controversy or doubt, arises as to 
the share of the estate bequeathed to Mary Fuller. The por- 
tions of the will bearing on the question are the following : 
“T lend to my wife, Sarah Fuller, during her life or widow- 
hood, the land and plantation whereon I now live, and 
three negroes, Lewis, Frankey, and Tempey, together with as 
much of my crop stock, household and kitchen furniture as 
may be necessary for her support, and the support of my chil- 
dren that live with her until they marry or arrive at lawfal 
age.” Item second gives to a daughter Nancy Winston and 
her children, two slaves and other property heretofore ad- 
vanced to her. Item 3 gives to Willie J. Fuller, two slaves 
and the property formerly advanced to him. Item 4 gives to 
Thomas Fuller three slaves. Item 5 gives to Sarah Moore 
and her children a negro woman and four children. Item 6 
to Bartholomew Fuller three slaves. Item 7, to Jones Fuller 
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one slave, and the land given to his mother after the expira- 
tion of her life-estate. Item 8, gives to Eliza Fuller one slave 
and a tract of land, 

Item 9, “I give to my danghter, Martha Fuller, when she 
marries or arrives at lawful age, three negroes, to wit, Fanny, 
Dolly and Jeremiah, one horse, bridle and saddle, one feath- 
er bed and furniture, two cows and calves, and two sows and 
pigs.” 

Item 10, “I give to my daughter, Mary Fuller, when she 
arrives at lawful age or marries, three negroes, to wit, Prissy, 
Fenner and Asbury, one horse, bridle and saddle, one feather 
bed and furniture, two cows and calves, and two sows and 
pigs. 
[tem 11, “It is my will and desire that my wife, Sarah Ful- 
ler, should have use, and enjoy all and single, the balance of 
my estate, not herein betore given away, during her natural 
life, and at her death, that the slaves hereinbefore loaned. to 
her, and their inerease, together with whatever may be re- 
maining of the balanee of my estate, be equally divided be- 
tween seven of my children, namely, Willie, Bartholomew, 
Thomas, Jones, Elijah, Martha and Mary.” 

Mary, the legatee, last mentioned, died without having 
married, and without having arrived at the age of twenty-one, 
and the plaintiff, Thomas [lowerten, administered. on her es- 
tate. 

The question raised by the pleadings, is whether the slaves 
and other property given to the daughter, Mary, vested in 
her so as to go to her administrator, or otherwise. 


B. F. Moore and Winston, Sr., tor the plaintiff. 
No counsel appeared for the defendant in this. Court. 


Pearson, C.J. A bequest to A, “if” or “previded” or 
“when” he arrives at age or marries, standing alone, does 
not vest, unless the condition is performed, and will not de-' 
volve upon his personal representatives should he die before 
arriving at age or marriage. The words “if” and “ provi- 
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ded,” import an absolute condition, but “when” is not so. 
stubborn, and will yield to an intention, if it ean be reasona- 
bly inferred from other parts of the will, not to annex the. 
condition to the g7ft, but only to the possession and enjoyment ; 
as, when the suspension of the enjoyment may be accounted 
for by special circumstances and reasons, not applicable to a. 
suspension of the gift, showing that the only purpose. was to. 
suspend the enjoyment, and that the word “when,” if not 
thus restricted, would carry the suspension beyond what the. 
testator meant. 

This principle of construction has been aeted on in many 
eases; Jerry v. Rhodes, 2 Murph Rep. 141: A bequest of 
all the testator’s personal property, to be divided among his 
wife and daughters, when the youngest daughter attained the 
age of twenty-one, but, in the main, time, he gives all, his per- 
sonal property to his wife, except the negroes which he.directs. 
his executors to hire out and pay the hire to his wife yearly, 
—held, that the legacy was vested, and that the share of a 
daughter who died before the youngest arrived at age, de- 
volved upon her administrator. For the-intention to postpone 
applies only to the time of enjoyment, and the right vested 
immediately. “The intermediate ipterest is given to the wife, 
doubtless with a view to the benefit of the children, as well as 
herself, and it has been held that, when the intermediate in- 
terest is given, either to a stranger or to the legatee himself, 
such case forms an exception; because it explains the reason 
why the time of payment or division was postponed, and is 
perfectly consistent with an intention in the testator that the 
legacy should immediately vest,” 

This exception is stated by Smith in his very learned “ Ori- 
ginal view of Executory Interests,” and many cases are cited 
to illustrate an@ support it: “At page 157, “when the testa- 
tor gives the whole of the intermediate income of real estate, 
or of personal estate, to the person to whom he devises or be- 
queaths such estate, om the attainment of a certain age, but 
the attainment of that age does not form a part of the origin- 
al description of the devisee or legatee, the interest is vested 

15 
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in right, before that age,even though there is no prior dis- 
tinct gift—no express gift, except at that age, it being con- 
sidered that the testator merely intended to keep the devisee or 
legatce out of the possession or enjoyment, until he should 
have become better qualified to manage, or more likely to 
take due care of the property.” Among other cases he cites 
Hanson v. Graham, 6 Ves. 239: “A testator gave his three 
grand-children £500 stock apiece, when they should respec- 
tively attain their ages of twenty-one or marry, and he directed 
that the interest should be laid out for the benefit of his 
grand-children until twenty-one or marriage; one of them 
died at the age of nine; Sir Wirttam Grant, M. R., held that 
she took an entire interest; for, from the circumstances and ex- 
pressions, it might be collected that the word “when” was 
used not as a condition, but merely to postpone the enjoy- 
ment—the possession in the mean time being disposed of 
another way; and it was evident that only the payment was 
postponed for a particular purpose, namely, in order that the leg- 
atee might not have the possession and management until she 
had use for it by marriage or arrival at fullage. At page 164: 
“Where there is, in terms, no devise or bequest except on the 
attainment of a certain age, and the postponement seems 
merely to arise from the circumstances of the estate, or ap- 
pears to be for the accomplishment of some special purpose, 
unconnected with the property or ownership, as for the pur- 
pose of paying debts out of the intermediate income, or for 
the benefit or convenience of some other person, to whom the 
income, or a particular interest, is given in the mean time; in 
such case, it is held that there is a suspension of the posses- 
sion or enjoyment only, and not of the property or ownership, 
and the interest is vested.” He cites, among many other ca- 
ses, Manfield v. Dugard, 1 Eq. Cas. Ab. 195; Goodright d. 
Reville v. Parker, 1 Maule and Sel. 692: A testator devised 
lease-hold houses to J. T. 8. for his own use and benefit on his 
attaining twenty-one, and in the mean time to trustees to re- 
ceive the rents, pay certain charges, and pay for the mainten- 
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ance of J. T. 8S. during his minority; J. T. S. died before 
twenty-one; /eld, that he took a vested interest. 

The exception is settled ; it remains to make the application 
to this case. In our opinion, the will presents not only one, 
but many circumstances whicli bring the legacy to Mary with- 
in the exception, by showing, clearly, that it was the intention 
of the testator merely to postpone her possession and enjoy- 
ment until she married, or arrived at age, and would need, 
and be capable of managing the slaves and other property, 
and not to postpone the ownership or right of property. 

1. Some of his children were of age. To these he gives 
vested legacies. Martha and Mary were infants. He in- 
tended them to live with their mother, to wkom he gives the 
home-place and other property “necessary for her support 
and the support of these two children until they marry or ar- 
rive at lawful age.” This accounts for his intention to post- 
pone the possession and enjoyment of the property which he 
intended for them; but to carry the postponement further and 
make it apply to the ownership, so as to prevent the legacies 
from being vested, would be a discrimination to their prejuw 
dice and contradict the whole scope of the will. 

2. “The use and enjoyment of all and singular the balance 
of the estate, not hereinbefore given away,” is given to the 
wife for life. This includes the particular interest in the slaves 
set apart for Martha and Mary, created by the postponement 
of their possession and enjoyment until full age or marriage ; 
showing that one purpose for making the suspension was to 
give his wife the benefit of the services of hires of the slaves 
during the time she was charged with the support of the two 
daughters. This has no bearing on the suspension of the own- 
ership, and brings the case directly within the exception stated 
above, by showing that it was no part of his purpose not to 
allow the legacies to be vested like the others. 

3. At the death of the wife, the residue is given to some of 
the children, including Martha and Mary. This is vested, 
Why should he give a vested interest in the residuary clause, 
if he had not intended them to have a vested interest in the 
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property which is specifically set apart for them? See to what 
it leads: As Mary died under age, if the specific legacy to 
her is not vested, the slaves set apart for her, either fall into 
the residuum and her administrator becomes entitled to a 
seventh part thereof, or are undisposed of, and her administra- 
tor become. entitled to a ninth part—representing her as one 
of the next of kin,and so her personal representative takes 
a part of the property which the testator did not intend that 
she should have, unless she arrived at age or married!!—re- 
ductio in absurdum. 

4. At the death of the wife, the residue is given to some of 
the children, including Martha and Mary. Suppose the wife 
had died before either arrived at age or married, then, if their 
legacies are not vested, so as to give them the ownership of 
the slaves set apart for them, the slaves would fall into the re- 
siduum, and be divided off among the seven residuary lega- 
tees, or else would be considered as undisposed of, and be di- 
vided off among the nine children as next of kin. Martha 
marries and arrives at age; the division must be upset £0 as 
to let her take back the slaves Fanny, Dilly, Jeremiah, and 
their increase, to whom she has now become entitled by per- 
forming the condition, and provision must also be made by an 
abatement of what had been distributed under the residuary 
clause to provide for her “one horse, saddle and bridle, two 
cows and calves and two sowsand pigs!!! Then, supposing 
that Mary had arrived at age or married, the whole matter 
must be again upset in order to give her the slaves Prissy, 
Fenner, Asbury, ahd their increase, and the horse, &c., and 
the sows and pigs”!!! 

So that the construction by which the legacy to Mary is con- 
sidered vested, is necessary to carry out the intention of the 
testator, and the Court is driven to it, in this case, in order to 
avoid palpable absurdities. 

The decree will declare the opinion of the Court to be that 
Mary took a vested interest in the legacy given to her, which 
devolved upon her administrator. 

Per Cortam, Decree accordingly. 
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JAMES HARRELL for himself and as Administrator against BENJAMIN 
HARRELL, Executor, AND OTHERS. 


The act of 1823, Rev. ‘Code, ch. 57, sec. 21, enabling a remainder in slaves, 
after a life-estate, to pass by deed, has no effect upon a deed executed prior 
to its enactment. 

A deed of bargain and sale to one, for life, in trust for his own use, conveys 
simply an estate to him for life, which before the act of 1823, amounted to 
the whole ‘interest, and a linwtation ever after such a provision, passed noth- 
ing. 

Tuts was a bill for the partition of slaves, transmitted from 

the Court of Equity of Martin county. 

James Moore, by deed, dated 18th of November, 1823, eon- 
veyed “unto his danghter, Mary Harrell, in trust, during her 
natural life, the two following negroes, Peter and Rosetta, 
with their inerease for her own use and behoof, and after her 
death, the said property to be equally divided between her 
four children, James, Mary, ne and Rosanah Harrell, to 
them and their heirs forever.” 

Shortly after the exeeution of this deed, the said slaves 
went into the possession of Joshua Harrell, the husband of the 
legatee, Mary, and with the inerease of Rosetta, (now amount- 
ing to ten,) so remained until his death, in T856. 

Mary, the wife of the said Joshua, died in 1853. 

Joshua, the husband, made ‘his will, and bequeathed most 
of the slaves in question to others than the persons designated 
in the above recited deed, and the executor, therein named, 
‘has possession of them, claiming them for the estate of 
this testator solely and exclusively. The bill is filed by James 
Harrell, one of the children named in the deed, for himself, 
and as administrater of his deceased brother, Joshua Harrell, 
junior, against the exeeuter ef Joshua Harrell, senior, and the 
rest of the children, insisting, that by preper construction of 
the said deed, the slaves, therein mentioned, were vested in 
Joshua Harrell, senior, the husband of Mary Harrell, abse- 
jutely, in trust, during the life of his said wife’for his benefit, 
and after her death, in trust for her four children, James, 
Mary, Joshua, jr., and Resannah, absolutely, and the prayer 
is for a division accordingly. 
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The answers of the defendants disclosed nothing, differing 
from the above statement, but insisted that Joshua, the hus- 
band of Mary, took the absolute interest in these slaves jure 
marite. 

Rodman, for the plaintiffs. 

Winston, Jr., tor the defendants. 


Manty, J. Prior to the act of 1823, no remainder could 
be limited by deed, at common law, upon a life-estate in a 
slave. A conveyance for life, was a conveyance of the whole. 

The deed before us, for construction, was executed before 
the passage of that act, and consequently, was not affected by 
it. The rights vested by the operation of the deed, could not 
be divested by the passage of the act. 

It is a familiar principle of conveyancing, that a deed of 
bargain and sale to one, for life, in trust for his own use, is 
simply an estate for life. The deed in question is no more. 
The bargainor conveys to his daughter, “ Mary Harrell, in 
trust, during her naturah life, the following slaves: Peter and 
Rosetta, with their increase, for her own use and behoof.” 
This is a conveyance to her of asimple life-estate in the slaves, 
and as it was prior to the act of 1823, it was, as we have al- 
ready shown, a conveyance of the whole. 

Thus the husband, Joshua Harrell, senior, became vested 
jure mariti with an unrestricted estate in the slaves, and they 
and their increase are rightfully in the hands of his personal 
representatives, subject to be disposed of according to law 
and the will of their testator. 

It is not supposed that it was impracticable, prior to the 
enabling statute referred to, by deed, to limit a remainder af- 
ter a life-estate in chattels, provided it were done by proper 
words, for separating and keeping apart the legal and equita- 
ble estates. That is not done in our case. The trustee and 
the cestué qui trust being identical, there is no estate of any 
sort outside of the latter, and the results follow as declared 
above. 

Per Corian, Bill dismissed with costs. 
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JOHN A. PLESS against JAMES A. COBLE AND OTHERS. 


Where a testator, in a residuary clause, gave the surplus of his property to 
a son and daughter, in these words: “and my desire is, that such surplus 
be equally divided and paid over to my son A. and my daughter M.; my 
will and desire is, that my daughter M’s equal part, in this last devise, to 
her bodily heirs, equally to be divided between them,” it was Held that the 
daughter took an estate for life, with remainder to her chi'dren. 


Cause removed from the Court of Equity of Stanly County. 

Peter Pless died in the county of Stanly, in the year 1858, 
Jeaving a last will and testament which was admitted to pro- 
bate at May term, 1858, of Stanly county court, and the plain- 
tiff, John A. Pless, qualified as executor of the same.— 
This will, after various specific devises and bequests, contains 
a residuary clause in these words: ‘ My will and desire is, 
that all the residue of my estate, if any, after taking out the 
devises and legacies above mentioned, shall be sold, and the 
debts owing to me collected, and if there should be any sur- 
plus over and above the payment of debts, expenses and lega- 
cies, that such surplus shall be equally divided and paid over 
to my son Adam, and my daughter Malinda, my will and de- 
sire is, that my daughter Malinda’s equal part in this last de- 
vise to her bodily heirs equally to be divided between them, 
and said legacies to be paid over to the above mentioned with- 
in two years from my decease to them, and each and every of 
them, their executors, administrators and assigns, absolutely 
forever.” Malinda, the daughter mentioned in this will, is 
now the wife of the defendant, Coble, and the bill is filed by 
the executor for a construction of this residuary clause. 


Bushee, for the plaintiff. 
Jones, for the defendant. 


Barrix, J. The residuary clause of the will, as to the con- 
struction of which, we are called upon to give an opinion, is 
expressed in such vague and indistinct terms, that it is diffi- 
cult to ascertain the purpose which the testator had in view. 
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The fund is directed to be divided equally between his son 
Adam and his danghter, Malinda, and then he says “my will 
‘and desire is, that my daughter Malinda’s equal part in this 
last devise to her bodily heirs, equally to be divided between 
them,” &c. Does the testator mean by this that his daugh- 
ter’s half of the surplus, shall not be enjoyed by her at all, 
but shall be equally divided between her bodily heirs, or does 
‘he intend that she shall have it for life, with remainder to 
them? and, if so, will the rule in Shelly’s case apply so as to 
give her the absolute interest? The language is undoubtedly 
obseure, but we cannot believe that the testator intended to 
‘deprive his daughter of what he calls her “equal part;” if 
so, why did‘he direct an equal division between her and his 
son Adam, and call one share her part? If he intended it for 
her “bodily heirs,” he would have been more likely to have 
said that the fund should be divided into two equal parts, of 
which his son Adam shonld have one, and his daughter Ma- 
linda’s bodily heirs or children, should have the other. Such 
language would have been clear and explicit, and would have 
left no doubt of the testator’s meaning to_exclude his daugh- 
‘ter, in favor of her children. 

Our opinion, then is, that the daughter was intended to take, 
‘and does take, one half of the surplus mentioned in the resid- 
uary clause of the testator’s will. The question, then arises, 
whether she takes it absolutely, under the operation of the rule 
in Shelley’s case, or only for life, with remainder to her chil- 
dren; and, upon that question, the latter is, we think, the pro- 
per one. The provision that the fund is to go to the daugh- 
ter’s “bodily heirs equally to be divided between them,” pre- 
vents the application of the rule in Shelley’s case, as is now 
‘well settled by authority. See Swain v. Roscoe, 3 Ired. Rep. 
200, in which the previous case of Bradley v. Jones, 2 Ired. 
Eq. 245, is referred to and overruled. See also, Jacobs v. 
Amyatt, 4 Bro. Ch. Cas. 542, and 2 Rop. on Leg. 854-355. 

A decree may be drawn, in which it will be declared that 
the defendant, James A. Coble, and his wife, Malinda, will be 
entitled to one half of the surplus of the money mentioned in 





DECEMBER TERM, 1859. 238 





Shearin v. Shearin. 








the residuary clause of the testator’s will, during the life of 
the said Malinda, and after her death, the same must be equal- 
ly divided between all the ehildren which she now has, or may 
hereafter have. 


Per Curiam, Decree accordingly. 





MARY E. SHEARIN against SEBASTIAN C. SHEARIN. 


It is not competent for the Superior Court, on a petition for divorce and ali- 
mony, on the question of allowing alimony pendente lite, fur the defendant 
to read his answer, much less affidavits in support of it. It is otherwise 
upon the question of the amount of the allowance, for in that not only the 
answer, but affidavits also, can be read. 


Morton for alimony pendente lite, heard before Srernern, J., 
at the Fall Term, 1859, of the Court of Equity of Halifax. 

Mary C. Shearin had filed her petition to be divorced from 
her husband, 8. C. Shearin, who was a minor. Upon the com- 
ing in of the defendant’s answer, the plaintiff moved the 
Court to allow her alimony pending the suit. The motion was 
resisted by the defendant, who offered to read an aftidavit of, 
one Crawley, which was in affirmance of the answer, and in 
opposition to the allegations in the petition, showing the caus- 
es for divorce. This was proposed on the question of allow- 
ing the alimony. 

The Court rejected the evidence offered, and allowed ali- 
mony of two-thirds of the income of the husband’s estate, to 
continue until the further order of the Court,—the defendant 
being a minor, and his estate being in the hands of his guar- 
dian. From this order the defendant appealed. 

On the argument here, it was contended that the affidavit 
was competent, as Influencing the Judge’s discretion, on the 
question of the amount of alimony. 
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Conigland and Batchelor, for the plaintiti. 
B. F. Moore, tor tite defendant. 


Barrie, J. The question presented on this appeal is, wheth- 
er it was competent for the Superior Court, on a petition for 
a divorce and alimony, to hear an aftidavit in support of the 
answer, for the purpose of inducing the Court not to allow 
the petitioner alimony, pendente lite. This question arises on 
the 15th section of the 39th ehapter of the Revised Code, 
which is in the following words: “In petitions for divorce 
and alimony, or for alimony, where the matter set forth in 
such petition shall be sufticient to entitle the petitioner toa 
decree tor alimony, the Court may, in its discretion, at any 
time, pending the suit, decree such reasonable alimony, for 
the support and sustenance of the petitioner and her family, 
as shall seem just under all the cirenmstances of the case.— 
And from such interlecutory decree, there may be an appeal 
to the Supreme Court, but the Court shall re-examine only 
the sufficiency of the petition to entitle the petitioner to re- 
lief.” In the Court below, the sufficiency of the matters set 
forth in the petition to entitle the petitioner to relief, was 
deemed to be the only question which the Court had to con- 
sider in deciding whether there should be an allowance made 
to her for the support of herself and her family, during the 
pendency of the suit. Weconcurin that opinion. The Court 
had no right, under the provision in the 15th section of the 
act referred to, to look into the answer of the defendant, or 
into any affidavit in support of the answer for the purpose of 
seeing whether her claim was well founded, and of course to 
refuse her any immediate allowance of alimony if it were 
deemed ill-founded. The whole object of the act would be 
defeated in many cases, if the practice contended for by the 
defendant were sanctioned, as is clearly shown by the reason- 
ing of this Court, in the case of Zaylor v. Tayles, 1 Jones’ 
Rep. 528. The clause of the act which gives an, appeal to 
this Court from an interlocutory order of*the Superior Court 
allowing alimony pendente lite, confines this Court to the re- 
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examination of the sufficiency of the petition to entitle the pe- 
titioner to relief, and we think itis a conclusive inference from 
this, that the Superior Court was confined to the same narrow 
bounds in deciding whether there ought to be an immediate 
allowance at all or not. 

The other question presented in the argument of the de- 
fendants’ counsel, as to the amount of the allowance, ad- 
mits, as we think, of a different solution. As to that, we 
can perceive no sufficient reason why the Judge may not 
read the defendant’s answer, as well as hear affidavits for the 
purpose of ascertaining the true value of the defendant’s es- 
tate, and thus be able to settle the amount of alimony whieh, 
without injustice to him, the petitioner ought to receive pend- 
ing the suit. We so held in the case of Lverton v. Lverton, 
5 Jones’ Rep. 202, and we are still of the same opinion. The 
argument of the defendant’s counsel, that the allowance pen- 
dente lite, which is, of course, made upon a mere prima facie 
case, was never intended by the statute to be greater than 
that given by the 3d section of the act upon a case fully and 
conclusively proved, is very forcible, and will, no doubt, have 
its due effect upon the Judge who may preside at the next 
term of the Court of Equity for Halifax county, when the re- 
port of the clerk and master, ordered at the last term of that 
court, shall have been made. 

The interlocutory order from which the appeal was taken, 
is affirmed, and the opinion will be certified to the Court be- 
low, as the law directs. 


Per Curtam, Decretal Order affirmed. 





IN THE SUPREME COURT. 








Harrison v. Ward. 








FRANKLIN B. HARRISON AND EMILY HIS WIFE, AND WIL- 
IAAM FOY, Aém'r. of BENJAMIN F. SIMMONS, against MA- 
RIA L. WARD AND WILLIAM E. WARD. 


Where a testator, by ‘her will, gave land and slaves to his daughter, M. §, and 
if she died without children surviving her “then the lands to my ewn heirs- 
at-law, and the slaves and their increase, to my next of kin,” and gave lands 
and slaves to a son and provided that if he should marry, the said lands and 
slaves should be held by his son and his wife, and the children that might 
survive their parents, upon the same terms and subject to the same uses, 
conditions, and limitations mentioned in the devise to his daughter, M. &., it 
was Held that, upon the death of the son, without deaving a child, the lands 
devolved upon his testator’s heirs-at-law, who were a daughter and two 
children of a deceased daughter, but’that the slaves went to the daughter 
alone. 

A limitation to the next of kin in a will, without -other explanatory words, 
was held to mean the nearest of dein. 


Cavse removed from the Court of Equity of Jones county. 
The questions presented in this suit arise on the construction 
of the will of Lemuel H.Simmons. The clauses of the will, ma- 
terial to the consideration of the points submitted to the Court, 
are as follows: 4th. “I give to my daughter, Mary Ann Sim- 
mons, all my right, interest and share in the Buckner Hatch 
mills, held in common with John Oliver, two beds and furni- 
ture, and an equal share with my children of my slaves, and 
a-share of my perishable estate after my debts are paid, and 
on the marriage of my said daughter, Mary Ann Simmons, 
said property, mentioned in this clause of my will, to be held 
by my said daughter and her husband, during their joint lives 
and the life of the survivor,and at the decease of the said 
Mary Ann and her said husband, to be equally divided be- 
tween the children of my said daughter, who may survive their 
said parents, and be living at their death; but should my 
‘daughter and her husband die, and leave no child or children 
of the said Mary Ann living at the death of the said Mary 
Ann and her husband, then I give said lands to my heirs-at- 
laws, and the said slaves and their increase to my next of kin.” 
6th. “Item I give and devise to my son, Benjamin Frank- 
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lin Simmons, all my lands, not already given away, and de- 
vised in this will, also an equal share of my slaves with my 
other children, and a share of perishable estate, after my 
debts are paid; and should my said son marry, the said lands 
and other property to be held by my said son Benjamin and 
his wife and the child or children of the said Benjamin survi- 
ving their parents, upon the same terms and subject to the 
same uses, conditions, and limitations mentioned in the devise 
to his sister, Mary Ann Simmons.” 

Mary Ann Simmons married one Richard Oldfield, and died 
in the life-time of the testator, leaving no-children but leaving 
her husband surviving her. (As to the disposition of her share, 
see Simmons v. Gooding, 5 Ired. Eq. 382.) 

The defendants, Maria and William E. are the children of a 
daughter Elizabeth, who died in the life-time of the testator, 
and are expressly provided for in another clause of the testa- 
for’s will. They are minors and represented in this Court by 
their father, who is their guardian. 

Benjamin F. Simmons survived his father, and having held 

the land and slaves given to him until the year , he died 
intestate, without having married, and without child or 
children. 
+ The plaintiff, Emily, is the daughter and only surviving 
child of the testator, Lemuel H. Simmons. She intermarried 
with the plaintiff, F. B. Harrison, and they two, with William 
Foy, who administered on the estate of Benjamin F. Simmons, 
bring this suit, praying the Court to declare their rights under 
the will, in order that the share and interest of Harrison 
and wife, may be paid to them under a decree of the Court, 
and the administrator may be protected in his disposition of 
the personal estate in his hands. 

It is contended on the part of Harrison and wife that, on 
the death of B. F. Simmons without leaving a wife or child, 
the land devised to him under the limitation in L. H. Simmons’ 
will, goes, one-half to Mrs. Harrison and the other half to the 
defendants, Maria L. and William E. Ward, jointly as the 
heirs-at-law of the testator, and that the slaves go to them 
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(Harrison and wife,) under the limitation in the said will t#& 
the next of kin, which they contend means nearest in degree 
to the testator. 

The answer of the defendants was filed, not contesting any 
of the facts as above stated, but contending that they are enti- 
tled to a share of the slaves as well as of the land. 


Badger, Haughton, Green and J. W. Bryan, for plaintiffs. 
McRae, for the defendant. 


Manty, J. Itis quite clear, to our minds, that it was in- 
tended, in this will, to limit over the estate, given to Benja- 
min F, Simmons, in the same way mutatis mutandis, as that 
given to the daughter, Mary Ann. 

The testator bequeaths in the fourth paragraph, property, 
real and personal, to his said daughter, and, on her marriage, 


to herself and husband jointly, and to the survivor, and after 
the decease of both, to the children of the marriage, whieh 
may be then living, and if there be no children left, the Zand 
is given to the heirs-at-law, and the slaves to the next of kin. 
In the sixth paragraph, he proceeds to give, in the same terms, 
real and personal estate, to Benjamin F. Simmons, and pro- 
vides, “ should my said son marry, the lands and other prv- 
perty, to be held by my said son and wife, and child or chil- 
dren surviving, upon the same limitations mentioned in the 
bequest, to his sister, Mary Ann.” It is obvious, upon a con- 
sideration of the latter clause, the testator intended to tram- 
mel the property, given, with similar conditions and limita- 
tions to those, set ont at length, in the bequest to his daughter. 
For, although different words are used in speaking of the first 
contingency, upon which there is to be a change in the hold- 
ing, the phrases used, seem to be equivalents in meaning, 
and the purpose seems to be clear to put the two upon the 
same footing in all respects. 

When the will wasin this Court before, for construction, (Sim- 
mons v. Gooding, 5 Ire. Eq. 382,) it was settled with respect to 
property given to Mary Ann Simmons, (she having married and 
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died without children in the life-time of the testator,) that, al- 
though the legacy to her lapsed, and her husband whosurvived, 
took nothing, yet, the bequest over of the land to the testator’s 
heirs-at-law, and the slaves to his next of kin, stood, “and 
the heirs-at-law and next of kin of the testator, took by pur- 
chase as devisees and legatees.” This decision is based upon 
the assumption, that the vesting of the particular estate, was 
not necessary to support the ulterior executory bequests. We 
think the principle, assumed, is clear. It seems to be also 
equally clear, that the bequest over, was not dependent upon 
the happening of any of the intermediate contingencies—for 
instance, the marriage of the daughter. For, if she had sur- 
vived her father, unmarried, she would have taken immedi- 
ately an estate for lite, subject to be enlarged so as to take in 
a husband upon marriage, remainder over to children, if any, 
ond if none, then the land to the heirs-at-law, and the slaves 
to the next of kin. The rule of construction, in such cases, is, 
that a limitation over is never dependent upon the vesting of 
a prior estate, unless there be a clear intention expressed to 
that effect. The ordinary intendment to be inferred from 
such limitations of estate after estate in succession, (in the ab- 
sence of any manifest purpose to the contrary) is, “ that they 
shall respectively take effect whenever the prior estates are 
out of the way, without reference to the manner in which 
they get out of the way ;” 2 Wills Ex’rs. 764. 

By reference to the contents of the will, its particular in- 
tendment will be found, we think, in accordance with the 
general, instead of opposed to it. If any purpose is more 
plainly manifested by the testator than another, it is not to 
vest in any of his children an absolute estate, but to tie up the 
property, at least, during their lives, and the lives of the grand- 
children during minority. If we adopt the construction, con- 
tended for in the answer of the defendants, that the ulterior 
bequests are dependent upon the happening of any of the con- 
tingencies, upon which the estate is recast, it follows, if the 
the contingency should not happen, the prior estate would 
necessarily be an absolute one, and this is an event which the 
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testator seems particularly to have guarded against. Not one 
of the first takers, under any bequest in the will, takes an ab- 
solute estate by express provision. 

From a careful analysis of the clauses in question, we are of 
opinion, then, if the daughter, Mary, had survived and died 
unmarried, and of course childless, her estate would have been 
one only for life, and upon her death, the exeeutory bequests 
over of land and slaves to testator’s heirs-at-law and next of 
kin, respectively, would have taken effect. No good reason can 
be given why the testator should desire to make a distinction 
between the cases of a child dying without having issue and 
dying without marrying-—why one should give life to the ul- 
terior limitations and the other be the signal for their ex- 
tinction. 

As the law would have beem in respect to the bequest to 
Mary Ann Simmons upon the supposition made, so it must be, 
in a similar state of facts, in respect to the estate of Benjamin 
I. Simmons ; we are of opinion he took under the will of the 
father, a life-estate, subject to be enlarged, as. before stated, 
and upon his death unmarried, the contingent bequest to the- 
testator’s Aeirs-at-law and neat of kin took effect. This is the. 
answer to the first point upon which the advice of the Court 
is sought. 

The second point involves, simply, an interpretation of the 
words “next of kin” in the ulterior limitations te Mary Ann. 
and Benjamin I. Simmons. This can hardly be considered 
an open question in this Court, for when the will was before. 
the court upon the former occasion, it was decided that these: 
words meant nearest of kin, and that there was no right of 
representation springing out of their use in this connexion, as. 
in the statute of distribution. The interpretation of these 
words has troubled the courts not a little, but after some fluc- 
tuation and much doubt, the ordinary grammatical sense has 
been adopted as the rule of construction, unless it shall ap- 
pear, from the other parts of the instrument, that a different 
meaning was intended. This is the-sense, it is believed, which 
has been given to these words in every connection save in the 
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statute of distribution ; asin the statute prescribing who shall 
be entitled to administration next of kin has been, we think, 
uniformly held, both in this country and in England, to mean 
the nearest in degree, and to exclude persons who claimed in 
the next degree by representation. 

In the case of Simmons v. Gooding, supra, the Court felt 
constrained by the weight of authority, and we now feel con- 
strained by that, and the force of our own decision, to hold 
the words next of kin, in the will in question, to mean the 
nearest in degree, and that the sister of the deceased brother, 
Benjamin, will take the slave property limited to him for life, 
to the exclusion of the nephew and nieee. 

The able argument which has been addressed to ns upon 
this point, has ‘catnnd us to consider it again more at large, 
than we might otherwise have done, and we are again 
brought to the same conclusion. We do not feel at liberty to 
depart from the construction heretofore adopted—a construce-. 
tion, it may be added, which has the sanetion of the most emi- 
nent Judges, Tuvriow, Expox, Grant, PLumer, and others. 
Those who are desirous of examining the authorities upon 
this vexed question, will find them referred to by Jarman, in 
his treatise on Wills, vol. 2, p. 38. 

The construction which we thus put upon the will, may dis- 
appoint the expeetations of defendants’ friends, and work a 
case of hardship, not foreseen, and not desired by the testator, 
but it cannot be otherwise without unsettling again the sense 
of words, which it has given the courts great trouble to fix, 
and which the public interest now requires should remain so. 
Misera est servitus ubi jus est, aut vagum, aut incognitum. 

The real estate limited to Benjamin, for life, will pass over 
to the heirs-at-law of the testator, who are the sister, Emily 
Harrison, and the two children of the deceased sister, Eliza- 
beth Ward; Mrs. Harrison taking one moiety, and the chil- 
dren, in the right of their mother, the other moiety. 


Per Cvriam, Decree accordingly. 
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PENELOPE GUMS AND OTHERS against ALANSON CAPEHART. 


Where one purchased slaves from a tenant for life, and sold them to a negro- 
trader with a written stipulation to refund if they should be taken 
from him provided he took them out of the State within ten days, it was 
Held that a purpose, fraudulently to defeat the estate of the ulterior claim- 
ants, was established. 

The executor’s assent to a legacy once given, is effectual to vest the estate ot 
the legatee, although such executor may die before proving the will or qual- 
ifying. This is the rule of the common law, and the legislation of this State 


has not changed it. 

Krom a possession by a legatee, for six years, of the thing bequeathed, es- 
pecially as against one purchasing from such legatee, the assent of the exec- 
utor will be presumed, although, after proving the will, he died without 


qualifying or renouncing. 


Cavusr removed from the Court of Equity of Northampton. 

Leah Gums, by her will, executed in 1846, bequeathed sev- 
eral slaves, and, among them, Sarah, the mother of those in 
controversy, as mentioned below, to her nephew, William M. 
Gums, during his life, then to the plaintiff, Penelope, during 
her lite or widowhood, and then to the next of kin of the said 
William M. Gums, to be equally divided between them. The 
will was proved by the subscribing witnesses, at June Term, 
1846, of the County Court of Northampton, but the executor 
therein named, neither qualified nor renounced, nor was there 
any administration with the will annexed. LHe is now dead. 
Shortly after the death of Leah Gums, the legatee was in pos- 
session of the said woman, Sarah, with the other slaves men- 
tioned in the will, and continued to hold them until the year 
1852, when he sold them to the defendant, Alanson Capehart, 
who kept them for a short time, and he then sold them to Al- 
exander Nelson, a negro-trader, from a distant county of this 
State, and besides a bill of sale, which Nelson says is lost or 
destroyed, he executed the following paper-writing, which was 
delivered to the purchaser at the time of the sale, and was 
proved by Samuel Calvert, to be all in the hand-writing of 
Capehart, viz: 

“ Received of Mr. Alexander Nelson & Co., eleven hun- 
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dred and twenty-five dollars, in full for the purchase of four ne- 
gro slaves, which money I hereby agree to refund, should 
they be prevented from proceeding to Virginia, with said 
slaves, on condition they are returned to me, unless they 
should be taken from said A. Nelson & Co., by process of 
law—the above ebligation to be void in the course of ten days, 
or more, if they cannot sel them in so short a time. 
ALANSON CAPEHART. 

The said Nelson proceeded unmolested to Richmond in the, 
State of Virginia, and there sold the slaves to a gentleman in 
Tennessee, and they have not been since heard of. 

The bill charges that Capehart sold the slaves with an in 
tent that they should be carried beyond the limitsof the State, 
for the purpose of defrauding the plaintiffs, and defeating the 
estate to which they are entitled under the limitations of Le- 
ah Gums’ will. William M. Gums died in 1854, and this bill 
was filed in June, 1855, in the name of his widow and chil- 
dren, and was originally brought against both Capehart and 
Nelson, charging a fraudulent combination, but it was subse- 
quently dismissed as to the latter, and the prayer against the 
former is that an account be taken of the value of the slaves, 
and that the said Capehart pay the same into the office of the 
clerk and master, to be invested for the use of the plaintiff, 
Penelope, during her life, and subsequently thereto, that it be 
paid to her children, according to the will of the testatrix.— 
Capehart in his answer, says that he only sold the interest of 
William M. Gums, and that Nelson agreed to take them on 
that condition. Nelson, whose answer was read in evidence, 
and whose deposition was taken, say, that Capehart sold him 
the full estate in said negroes. ° 

The canse was set down for hearing on the bill, answer, 
proof and exhibits, and sent to this Court. 


Batchelor and Conigland, for the plaintiffs. 
Barnes and Fowle, for the defendant. 


Pearson, C.J. We are satisfied by the pleadings and 
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proofs, and, particularly, the exhibit annexed to the deposi- 
tion of Samuel Calvert, which is in the hand-writing of the 
defendant, Capehart, and signed by him, and amounts in sub- 
stance to a stipulation that the slaves shall be taken out of this 
State, in ten days, that Capehart sold the slaves with an intent 
that they should be carried beyond the limits of the State, for 
the purpose of defrauding the plaintiffs and defeating the es- 
tate to which they are entitled under the limitations in the 
will. 

It was objected, on the argument here, that the plaintiffs 
could not have a decree because the assent of the executor 
was not established ; and the objection was put on two grounds: 

1. As the executor died without qualifying, he had no pow- 
er to assent. 

It is settled that, at common law, an executor may give his 
assent to a legacy, and if he dies before probate, or before he 
qualifies, it is well enough, and such assent vests the property 
in the legatee. Bacon’s Abridg. 3 vol. 52; 1 Will’s on Ex’rs 
160. So the question is, do our statutes change the law /— 
We think they do not. By the Rev. Code, ch. 46, see 9, it is 
‘provided, “when any person shall die intestate, and his estate 
is in such a situation as to require immediate care, any three 
justices of the peace may grant special letters of administra- 
tion ;” and section 4 provides: ** No person shall enter upon 
the administration of any deceased person’s estate until he has 
obtained letters of administration, under a penalty of $100.” 
These sections obviously apply to eases of intestacy, and leave 
executors at liberty to take care of the estate, and do all such 
acts, before probate and qualification, as it was lawful for them 
to do at common law. Section 12 provides: “ When a testa- 
tor shall appoint any person, residing out of the State, execu- 
tor of his will, the Court shall require him to give bond and 
security, and until the executor shall enter into snch bond, 
he shall have no authority to intermeddle with the estate ;” 
thus, by implication, recognising the common law power of an 
executor who resides in the State. J//airston v. Hairston, 2 
Jones’ Eq. 123, was the case of a non-resident executor, and 
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is put expressly on the ground that, by force of this section of 
the statute, such an executor had no power to give his assent 
to a legacy, as he had not executed the bond required. 

2. The assent is not proved as a matter of fact. 

There is no direct evidence of an assent; but it is admitted 
that the legatee, William M. Gums, in 1846, soon after the 
death of the testatrix, took the slaves into his possession, and 
kept them as his property until 1852, when he sold them to 
the defendant, Capehart, who kept them until he sold to the 
other defendant. From this long possession, we are of opin- 
ion an assent ought to be presumed against one who purchas- 
ed from the legatee—treating him as the legal owner, and 
who dealt with the property on the assumption that the title 
had vested by force of an assent; for although there is no es- 
toppel, strictly speaking, still, it comes with an ill grace from 
him to attempt to defeat the claim of the plaintiffs, by insist- 
ing upon a want of evidence in respect to a fact which, in his 
“actings and doings,” he has all along taken for granted. 

The decree will require the defendant, Capehart, to pay in- 
to the office the sum of $1125, the price at which he sold the 
slaves, with interest from 1854, (the date of the death of Wil- 
liam M. Gums,) to be invested for the use of the plaintiff, Pen- 
elope, who will be entitled to the interest accruing thereon, 
during her life or widowhood, together with what has already 
accrued. 


Per Coriam, Decree accordingly. 
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HUGH CAMPBELL AND WIFE AND OTHERS against JOHN 8S. 
CAMPBELL AND WIFE AND OTHERS. 


Under the 9th Rule of the chapter of descents, Rev. Code, chapter 38, the- 
naturalised children of a sister, herself alien born and not naturalised, and 
still alive, take the share their mother would have taken, had she been na- 
turalised or native born; which share must be equal to the shares of each 
of the mother’s, brothers and sisters. 

And so of the children of asister who is dead without having been naturalised. 


Appear from the Court of Equity of Granville county. 

Robert Kyle died in the county of Granville, seized of real es- 
tate without lineal descendants, leaving seven children and one 
grandchild of one brother, David, dee’d, who are all plaintiffs— 
three children of one dec’d sister, Jane Carr, also plaintiffs; two 
children and three grandchildren of another sister, Elizabeth 
Johnston, and three children of another sister, Mary Johnson. 
David Kyle and Jane Carr were duly naturalised, and died 
in the life-time of Robert. Elizabeth Johnston was alien born 
and never was naturalised. She came to this country and 
resided until her death, which took place before that of Ro- 
bert, but her children were naturalised, and her grandchil- 
dren native born. Mary Johnston was alien born and never 
was naturalized, she is still alive, but non-resident. Ier chil- 
dren reside in this State, and have been duly naturalised. 

This was a petition filed by the heirs of David Kyle and 
Jane Carr against the descendants of Elizabeth Johnston and 
Mary Johnston, praying for a sale of the land for partition, 
and insisting that the defendants are not entitled to share in 
the land descended. The Court below decreed a sale of the 
land, and ordered a distribution of the proceeds according to 
the prayer of the petition ; that is, among the lineal deseend- 
ants of David Kyle and Jane Carr, to the exclusion of the 
children and grandchildren of Elizabeth Johnston and of the 
children of Mary Johnston. From this latter part of the 
decree, defendants appealed to this Court. 


Lanier, for the plaintiffs. 
No counsel appeared for the defendants in this Court. 
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Pearson, C. J. Robert Kyle died in 1857. So, the ques- 
tion of descent, presented by the case, depends upon the con- 
struction of the 9th rule, as set out in the Rev. Code, ch. 38, 
which is a modification of the 2nd section of the act of 1801, 
chap. 575, Laws of North Carolina, which was re-enacted by 
the Revised Statutes, and is the 9th rule, chap. 38. 

At common law, if an alien was naturalised and died, leav- 
ing a kinsman, who was also naturalized, or native born, such 
kinsman would inherit, if near enough to take ¢mmediately, 
although there was a kinsman, an alien, who would have ex- 
cluded him, but for that fact; in which respect an alien dif- 
fers from one attainted. This distinction is put on the ground, 
that the alien never was capable of taking by descent, where- 
as, the person attainted was, at one time, capable. But if the 
citizen kinsman was not near enough to take immediately, 
and was forced to claim by representation, through an alien, 
he could not inherit ; for, it the alien was living, the right of 
representation did not apply, and if he was dead, representa- 
tion would be of no avail, as the party could only take that 
to which the ancestor, ¢f living, would have been entitled. 
For instance : 

1. One who has been naturalised dies, leaving his eldest 
son an alien, and a younger son a citizen; the younger son 
will inherit, because he takes immediately from his father. 

2. Or, leaving a grandson, a citizen, the child of a son, who 
was an alien; the grandson cannot inherit; for he cannot take 
immediately, and although his father be dead, representing 
him will be of no effect. 

3. Or, leaving a brother, a citizen—their father being 
an alien; the brother will inherit, for he takes imme- 
diately from the deceased brother, and not by representing 
the father; as was held in Collingwood v. Pace, 1 Sid. Rep. 
193; 1 Ventress, 413—in opposition to the opinion of Lord 
Coke. Co. Lit. 180 b. id. 8 a. 

4, Or, leaving a nephew, a citizen, the son of an alien bro- 
ther ; the nephew cannot inherit, whether his father be dead 
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or living, for he cannot take immediately, and representa- 
tion would be of no avail, as his father was an alien. 

The Statute of 11 and 12 William 3, chap. 6, was made to 
cure the disabilities in the 2nd and 4th instances, put above, 
and the like, by “enabling natural born subjects to inherit 
the estates of their ancestors, either lineal or collateral, not- 
withstanding their father or mother, or other ancestor by, 
from, through, or under whom they might make or derive 
their title, were aliens.” 

This statute, however, did not go so far as to enable a per- 
son to deduce title as heir, from a remote ancestor, through an 
alien ancestor still livirig, 2 Kent Com. 55. 

The act of 1801, does not follow the Statute of William 3rd, 
but takes broad and independent ground, soas to make an heir, 
irrespective of the canons of descent, when necessary to pre- 
vent an escheat. The preamble sets forth, “ whereas, it is 
contrary to the true policy of this government, that lands 
should escheat to the State, through failure of blood, when 
any relation of the ancestor exists, who, in any case, might, 
or in justice, onght, to inherit the estate,” and it is enacted 
section 1: ‘“* When any person shall die seized of real estate 
of inheritance, leaving no person who can claim as heir, but 
leaving a widow, the widow, in such case, shall be taken and 
held to be the heir of her husband, and inherit his estate as 
such. Thus making an heir in disregard of the principle, 
which requires the heir to be of the blood of the first pur 
chaser. 

Section 2. “* When any person shall die seized of real estate 
of inheritance, leaving descendants or other relations, citizens 
of the United States, who would, according to law, inherit, 
were all other nearer descendants or relations extinct, but 
who, according to the now existing laws, cannot inherit, be- 
cause there may be others, who, if citizens, would be entitled 
to inherit, but being aliens, cannot hold land in this State, 
whereby such land would escheat, in such case, the nearest de- 
scendant, (this applies to the 2d instance put above,) or rela- 
tion, (this applies to the 4th instance,) being a citizen of the 
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United States, shall inherit.” Thus making an heir out of a 
kinsman, who is a citizen, in disregard of the principle of 
representation and rendering a reference to alien kinsmen, 
who are nearer in degree to the deceased ancestor, necessary 
for the purpose, only, of counting the degree of relationship 
between the deceased ancestor and such of his citizen kins- 
men as set up claim to the estate as heirs under the stat- 
ute ; in which point of view, it is obviously immaterial wheth- 
er the alien kinsmen be living or dead ; indeed, the wording 
of the statute seems to apply only to the case of nearer alien 
kinsmen who are living, and its application to the case of 
alien kinsmen, who are dead, is left as a matter of necessary 
implication. 

The act of 1801 was, evidently not drawn by a lawyer. Its 
substance is, that nearer alien kinsmen, whether living or 
dead, shall not exclude more remote citizen kinsmen from in- 
heriting land as heirs of a deceased ancestor; being incapa- 
ble of inheriting,—they are not allowed to act “the dog in 
the manger,” and thereby cause an escheat, which was con- 
sidered to be against “justice” and “the true policy of our 
government.” This construction is necessary in order to give 
any effect to the statute, for, taken literally, it only applies to 
relations who would inherit at common law; whereas, the 
professed object is to let in citizens, who would not inherit 
according to the rules of the common law, although the alien 
relations were out of the way by reason of the rule of represen- 
tation ; and the obvions intention is carried into effect by giv- 
ing to the statute the force of dispensing with that rule in fa- 
vor of relations, who are citizens, but who could not inherit 
if required to represent or make claim through, or under their 
alien kin, whether dead or living. 

In the case, under consideration, as Robert Kyle left him 
surviving, nephews and nieces, citizens who are children of a 
deceased brother and sister, both of whom were naturalised, it 
might have been a question, inasmuch as these nephews and 
nieces are capable of inheriting according to the common law, 
so as to prevent any danger of an escheat, does the act of 
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1801, apply so as to bring in to divide the inheritance with 
them, the other nephews and nieces, who althongh citizens, 
are the children of two alien sisters. We think, however, the 
question is met by the fact, that the wording of the act is 
changed in the Revised Code, Rule 9, (Chapter of Descents) 
so as to drop the idea, that the sole purpose was to prevent 
escheats, and put the rule on the broad ground, that relations 
who are citizens, shall be entitled to the land, as heirs of the 
deceased ancestor, without reference to alien relations, except 
for the purpose of ascertaining the degrees of relationship. It 
will be declared to be the opinion of the Court, that the 
real estate, mentioned in the pleadings, should be divided in- 
to four parts, and allotted among the petitioners and defend- 
ants per stirpes, and so much of the decree in the Court below 
as is appealed from, is reversed. 


Per Curiam, Decree below reversed in part. 


Note by the Chief Justice :—After writing this opinion, I met with, by ac- 
cident, the case of Den on demise of Rutherford's heirs v. Wolfe, 3 Hawks 
Rep. 272. Itis in point, and sustains our construction: The grand-father 
and the father of the lessors of the plaintiff, were both aliens, and were both 
living ; it was held that the lessors were the heirs of the grand-father’s bro- 
ther by force of the act of 1801. The objection, mainly relied on, was, that 
the act of 1808, repealed the act of 1801. This is the only point noticed in 
the head note, either in the index or in Iredell’s digest, which may account 
for the fact, that the case had escaped the research of the very diligent and 
learned counsel, who argued the question before us. 
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HENRY L. WINTON against WILLIAM L. FORT. 


Matters of inducement to a contract, not expressed as a condition, and not 
forming a part of the essence of the contract, are not allowed to defeat an 
estate or prevent it from vesting. 

Where B, by parol contract, agreed to sell to A, a tract of land, and gave him 
possession, and permitted him to make repairs and improvements, after-' 
wards, on B's repudiating the bargain, and pleading the statute of frauds 
to a suit for a specific performance, it was Held, in that suit, that he should 
account to A for the outlay in repairs and improvements. 


Cavse removed from the Court of Equity of Wake county. 

This was a bill to compel the specitie performance of a pa- 
rol contract to convey the plaintiff twenty-two acres of land 
at six dollars an acre. The plaintiff alleges that expecting to 
keep a school on the land in question, he made the contraet 
stated, and with the aid of the defendant, moved upon the 
premises, and put large improvements on the same in build- 
ing—repairs to buildings, clearing and feneing, and that the 
whole amount of these repairs was worth eight hundred dol- 
lars. The plaintiff alleges that he kept a school in the acade- 
my spoken of, and that four of the defendant’s children came 
to his school; that the price of their tuition amounted to $120, 
and that it was understood and agreed between them that this 
tuition money was to go towards paying the price of the land; 
that when the contract was first made, a surveyor was procur- 
ed, who ran off the twenty-two acres agreed to be sold, and 
notes taken by him of this survey, were left with the parties, 
that a deed might be drawn between them, and that each paid 
half the expense of surveying. 

The bill alleges that the defendant now refuses to perfect 
the contract so set out, and refuses to account to him for the 
improvements put on the land. The prayer is for a specific 
performanee, and if the defendant relies upon the statute of 
frauds as a bar to this equity, he prays that the defendant may 
account to him for the expenditures and outlays in improving 
the premises, and for general relief. 

The answer of the defendant admits that there was a parol 
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contract between him and the plaintiff in respect to this land, 
but he says it was totally different in its terms and meaning 
from that set forth in the plaintiff’s bill; that the real contract 
was that the “defendant agreed to sell him the piece of land 
at six dollars an acre, provided and upon condition that he, 
the said Henry L. Winton and his wife, would, for a term of 
years, keep a good male and female school at the academy on 
my land ;” that the said plaintiff had entirely failed to do so; 
that he had not paid him any thing for the price of the land; 
that it is true he did send four children to school to the plain- 
tiff for two sessions, but that the charge he was entitled to 
make therefor, was less than $120, and that he had an account 
against the plaintiff for more than that sum for the hires of 
three slaves, and that the $20 alleged te have been paid to- 
wards the purchase-money of the land, was in fact paid to- 
wards these hires. 

The defendant relied upon the statute of frauds, making 
void parol contracts for land. The proofs are sufficiently ad- 
verted to im the opinion of the Court. 


Miller and Fowle, for the plaintiff. 
G. W. Haywood, for the defendant. 


Prarsow, C. J. As the contract was not reduced to wri- 
ting, the plaintiff is not entitled to a specific performance, but 
as the repairs and improvements were made with the know- 
ledge and concurrence of the defendant, he cannot, in con- 
science, take the benefit, and refuse to make a proper allow- 
ance for the expenditure, unless the plaintiff has violated and 
refused to abide by and perform some essential part of the 
contract, and thereby put himself so far in default, as justly 
to have incurred a forfeiture of his outlay. 

To meet this equity, the defendant alleges that he agreed to 
sell the piece of land at six dollars per acre, “provided, and 
upon the condition” that the plaintiff would, for a term of 
years, keep a good school at the academy, and that the plain- 
tiff refused to teach after the first year. 
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Upon a careful examination of the evidence, and a full con- 
sideration of all the circumstances connected with the trans- 
action, we are satisfied there was no such stipulation in the 
sense of a condition, either subsequent or precedent, so as to 
form a part of the essence of the contract. 

We have no doubt that the defendant expected the plaintiff 
would continue to teach the school, and that was one of the 
inducements for selling to him, and we have as little donbt 
that the plaintiff expected to continue to teach, and that was 
one of his inducements for buying, but such matters of in- 
ducement are not allowed to have the effect of defeating an 
estate, or of preventing it from vesting, and if such be the in- 
tention of the parties, it should be expressed in the shape of 
a condition, either in the conveyance by which to defeat the 
estate, or as a positive stipulation, in default of which the con- 
tract to sell is to be void and of no effect. 

The estate was to be in fee simple, and the idea, that after 
taking effect, it was to be defeated by force of a condition, 
subsequent, is no where suggested. We think the suggestion 
that “teaching the school for a term of years,” was a condi- 
tion precedent, so that the defendant was not to execute a deed 
for the land, although the purchase-money was fully paid, un- 
less the school was taught for a term of years, finds as little to 
rest on, either in the evidence, or in the nature of the subject 
matter. There is no proof that ithe defendant agreed to take a 
cent less for the land in consequence of the understanding 
about the school. Soon after the contract, a surveyor is pro- 
cured, and the land is run off, and the notes of the surveyor 
retained by the parties for the purpose of having a deed 
drawn, and not a word is there said, giving the slightest room 
for an inference that the deed was not to be executed upon 
the payment of the purchase-money, but was to be held up 
until the schocl had been taught for a term of years. Surely, 
had such a condition been agreed on, it would have been put 
into a more certain and definite shape. How long was the 
term of years to be? Upon what terms was the plaintiff to 
continue to teach? Sueii as the defendant might thoose to 
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dictate? Orsuch as he was receiving for his first or trial 
year? Or such as the trustees of the academy might after 
wards see proper to offer? In so grave a matter as a condi 
tion, we ordinarily find all these things fixed as far as the par- 
ties can do so, and if other persons are concerned, (like the 
trustees in this case,) they are usually consulted. In short, 
the matter has not a single feature of a condition, but resem- 
bles, in every respect, a mutual expectation operating upon, 
and treated by, the parties as a mere inducement, which af- 
terwards fails, because the plaintiff is not able to come to a 
satisfactory arrangement as to his salary, or the value of his 
services with the trustees, of whom the defendant is one, and 
thereupon they employ another person to take charge of the 


academy. 
: ‘ 


Per Curiam, Decree for an account. 


THE JUSTICES OF PITT COUNTY against DABNEY COSBY. 


Where it was alleged that one, without authority, and against the wishes of 
the justices, in whom the title was vested, seized on a public square, and was 
proceeding to build a house for a court-liouse, which would imperfectly an- 
swer the purpose, and that this trespass would produce an injary which 
would be irreparable, or only to be repaired after great delay of time, and at 
great expense, it was J/eld not to be a proper case for the Court to interfere 
by injunction to restrain the progress of the building. 

Observations by Barrie, J., on the form of an affidavit to a bill made by an 


agent. 


Apprat from an interluctory order of the Court of Equity 
of Pitt county, dissolving an injunction, Judge Surrnerp, pre- 
siding. 

The court-house of Pitt county having been destroyed by 
fire, the justices of the peace of the county, at ——— Term, 
1858, of their county court, appointed a committee with au- 
thority to adopt a plan for a new court-house, and to contract 
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with some person for building one. This committee procured 
a plan to be drawn with specifications, and the plaintiffs al- 
lege that defendant undertook and bound himself to execute 
the work according to said contract and specifications. The 
bill alleges that the defendant proposed certain modifications 
and alterations in the plan proposed, and they so far enter- 
tained these suggestions as to enter a memorandum thereof 
on the original plan, and these alterations were provisionally 
agreed to, but that about six months afterwards, on seeing a 
draft of the building as proposed to be modified, they reject- 
ed the modifications proposed, and notified the defendant that 
unless he gave bond and security to execute the work accord- 
ing to the original plan and specifications, within three weeks, 
“he would be considered as having forteited all claims to the 
contract; and whatever contract, if any had been entered in- 
to between the parties, would be deemed to be rescinded.”— 
The bill alleges that the defendant paid no attention whatever 
to this notice, but took possession of a piece of ground in the 
town of Greenville, belonging to the plaintiffs, (a public 
square) and without consultation with the committee, and with- 
out ever having any place designated as the site of the new 
court-house, proceeded with a number of workmen to the 
erection of a large brick building, notwithstanding the com- 
mittee, at the beginning of such erection, and repeatedly since 
have requested him to desist. They allege that the building 
is not being done according to the contract, is of inferior ma- 
terials, and will imperfectly answer the purposes of a court- 
house, and “as a specimen of architecture, will be unworthy 
of the county of Pitt, and if permitted to remain will encum- 
ber the public square.” They allege that “this trespass by 
the defendant is greatly detrimental to the public interest, and 
works an injury which is irreparable, or which can only be 
repaired after great delay of time, and at great expense.” 

The bill prays for an injunction to restrain the defendant 
from proceeding with the building. 

The aftidavit annexed, is as follows: 
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“G. B. Singletary maketh oath that he believes the facts 
set forth in the foregoing bill, are just and true.” 

On the coming of the defendant’s answer, and on motion, 
the injunction, (which had issued in vacation) was ordered to 
be dissolved, from which the plaintiffs appealed. 


Rodman, for the plaintiffs. 
MeRae and Donnell, tor the defendant. 


Barrix, J. There are one or two grounds upon which the 
order, made in the Court below, to dissove the injunction, can 
be so clearly sustained, that it is unnecessary to notice any 
other. The advocates for the injunction must base their claim 
to it, upon the assumption, either that the building, which the 
defendant is erecting, isa nuisance, or that it is a trespass, 
which will create an irreparable injury. If it be a nuisance, 
it must, of course, be a public one, and in that case, the pro- 
ceeding against it ought to be an information in the name of 
the Attorney General, or a bill, to which he is made a party. 
Drewry on Injunctions, 240, (86 Law Lib. 165,) 2 Stor. Eq. 
section 922, et seq. 

If it be regarded as a trespass, then, we cannot see how the 
injury can be deemed irreparable. The plaintiffs can very 
easily have the building taken down, and there is no intima- 
tion in the bill, that the defendant will not be able to pay any 
damages, which a jury may assess, in an action at law. The 
plaintiffs could, undoubtedly, have brought an action of tres- 
pass guare clausum fregit the moment the defendant com- 
menced digging up the soil for the purpose of laying the 
foundation of the building, and he could not have justified, 
unless he could show that he entered under a contract with 
the building committee, and, of course, with their license. 
Here, then, was a plain remedy, which the plaintiffs had by 
an action of tresspass at law, and it was also an adequate 
remedy, unless the damage can be shown to be irreparable. 
It is clear, that it cannot be so deemed, either in a “ techni- 
cal,” or any other sense. The principle, upon which the in- 
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junctive process to restrain a trespass can be issued, is said to 
be this: “ That although the jurisdiction of Equity does not 
property extend to cases of trespass, strictly so called, yet, 
where the trespass is of such a nature as to be actually taking 
away or destroying the very substance of the estate as in the 
case of timber, coals, lead ore, there, the injunction will be 
granted té restrain such species of trespass.” See Drewry on 
Injunctions, 184, (86 Law Lib. 133,) citing Robinson v. Lord 
Byron, 1 Bro. Ch. Cases, 588 ; Lfarrison v. Gardner, 1 Ves. 
Jun’r., 308; Crockford v. Alexander, 15 Ves. 138. The erec- 
tion of a house upon the plaintiff’s land, certainly does not 
fall within this principle. The bill does not state, distinetly, 
how far the defendant had progressed with the building com- 
plained of. Ef he has just eommenced it, then it is manifest 
that the injury, sustained, ean be easily redressed ; but if it 
has been completed, or nearly so, the injury may be greater, 
provided the plaintiff cannot make any use of the house, 
but the principle will be the same. Our opinion is, that the 
plaintiffs have failed entirely to make out such a cas@of “ ir- 
reparable injury” as to make it necessary for them to invoke 
the restraining process of a court of equity. 

The decision of the cause upon its merits, (so far as we are 
now at liberty to consider the merits) makes it unnecessary to 
notice, with much particularity, the objection of the defend- 
ant to the insufficiency of the affidavit annexed to the bill. 
We will only say, at present, that we do not approve of it, 
and we can see no reason why it should have varied from the 
form usual in sueh cases. When an oath is made by an agent, 
for a corporation, it should state “ that he has read the bill, 
or heard it read, and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters 
which are therein stated on the information or belief of the 
complainants, and that as to those matters the deponent be- 
lieves it to be true.” Zhe Bank of Orleans v. Skinner, 9 
Paige’s Ch. Rep. 307. 


Perr Curiam, The order appealed from is affirmed. 
17 
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WILLIAM A. POSTON against LUECO M. GILLESPIE AND OTHERS. 


Where parties have bound themselves by a contract to marry, neither can 
give away his or her property without the consent of the other, and notice 
before the marriage of such a gift, does not hinder the party injured, from 
insisting on its invalidity. ‘ 

Where a father, with whom his daughter resided, and who was habitually 
under his influence and control, urged upon her, two days before the time 
fixed upon by her for her marriage, to sign a deed giving away her proper- 
ty, which she did with reluctance, and with earnest protestations against 
the act, it was //eld that such conveyance was inoperative and of no effect, 


as against the husband. 


Tuts was a bill for an injunction, and to set aside two deeds, 
as being in frand of the plaintiff’s marriage, sent from the 
Court of Equity of Rowan. 

The plaintiff was engaged in the service of the defendant, 


E. D. Austin, for the year, 1850, living in his family, da- 
ring which time an intimacy sprang up between him and Car- 
oline G@lespie, a widow lady, the daughter of Col. Austin, 
aged about twenty-two years, which resulted in an engage- 
ment to marry. This she made known to her father, but it 
was violently opposed by him. At first she concurred, or af- 
fected to concur with the wishes of her father, and informed 
him that she had discarded the plaintiff, and that he would 
leave the country. On the first of March, 1851, however, 
she informed her father that she had determined to marry the 
plaintiff without his consent, and that the marriage was to 
take place in three days thereafter. Ie then called her at- 
tention to an agreement which had been made between them 
long before any marriage was in contemplation, which was, 
that if she ever married again, she would convey to her infant 
son, the defendant, Lueco M. Gillespie, all her interest in the 
tract of land which her late husband had willed, as a sup- 
port for her and their child during her life; also, a certain ne- 
gro named Mary, and certain articles of furniture, consisting 
of a bed and furniture, a bedstead, bureau and washstand, 
which said agreement was founded on the following conside- 
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ration: It turned ont that the property left by her former 
husband, for that purpose, had proved insufficient to pay the 
debts of the estate, and one of the slaves bequeathed specifi- 
cally to his wife and child, would have to be sold to make up 
the deficiency. A negro man bequeathed to her infant son, 
had no yife, and it was agreed between Mrs. Gillespie and her 
father, that he should be taken, instead of falling on one of 
the two in which she had a life-estate, who had wives in the 
neighborhood; and, as an equivalent therefor, conveyances 
should be made to secure the property above-mentioned, to 
wit: her interest in the land, the girl, Mary, and the furniture, 
to her said son, Lueco, and the slave of Lueco had aecording- 
ly been sold and the money applied in payment of the debts. 
On this agreement, and the facts connected with it, being re- 
hearsed to her, she made the conveyances accordingly. The 
defendant, Austin, says she did so willingly, and that when 
the one conveying the personal property was being prepared, 
she insisted on putting in another slave, named Vardry, in 
which she had a life-estate, which was done, and that she put 
in Vardry because, she said, Lueco’s father ought to have giv- 
en him to his son, and also insisted on putting in the articles 
of furniture above named, stating that she had bought them 
at the sale of her husband’s estate for Lueco, and that she al- 
ways intended to give them te him. Te also says that she 
proposed to put in another slave, Linda, in whom she had a 
life-estate, but he dissuaded her from doing so. The deed 
conveying her interest in the tract of land, was made to E. D. 
Austin, as the trustee and next friend of the said Lueco, and 
was dated Ist of March, 1851; the other was made directly 
to her son, Lueco, bearing the same date. On the next day, 
after these deeds were executed, the father, Col. Austin, start- 
ed with his daughter to the State of Virginia, with a view, as 
he adits, to prevent the contemplated marriage from being 
solemnised. They proceeded to the house of a friend in the 
county of Davie, where they were detained by her indisposi- 
tion, and during this delay, the plaintiff came to that plaee, 
and had an interview with the daughter. Col. Austin then 
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informed him of the existence of the deeds in question, not- 
withstanding which, they persisted in the purpose of marry- 
ing; which event took place on the 11th of March, 1851, at 
the house of the defendant, Austin, to which they returned 
atter the interview above spoken of. The notice of the deeds 
was given to the plaintiff on the fourth day of March 

Asbury McDaniel, a witness to the deed, states in his de- 
position, that Mrs. Gillespie was constrained to sign the instru- 
ments in question; that she was in tears when she did it, and 
said she would rather go to her grave than do so; that her fa-- 
ther used no force or threats, but told her to sign. There was 
testimony going to show that McDaniels’ character was bad, 
and that he was not worthy of credit on oath. There was other 
evidence as to the question of duress. 

The girl, Mary, and the articles of furniture, remained in 
the possessiou of the plaintiff and his wife, from their marri- 
age, till her death, which took place in the fall of 1853. In 
January, 1854, Col. Austin took possession of the negro girl, 
Mary, as the property of his grandson, Lueco M. Gillespie, 
and suit was. brought in the name of John F. Foard, as next 
friend of the said Lueco, in the Superior Court of Rowan, for 
the value of the bed, bedstead, and the other personal proper- 
ty, and a judgment obtained against plaintiff for the same.— 
The bill was filed against Col. Austin, the trustee, the defend- 
ant, L. M. Gillespie, and J. F. Foard, his next friend in the 
suit at Law, praying for an injunction to prevent the execu- 
tion at Law from being enforced; which was granted, and was 
ordered to stand over and await the hearing in the cause.— 
The further prayer is for the surrender of the two deeds as be- 
ing a fraud upon the plaintiff’s marital rights, and for the de- 
livery of the girl, Mary, and for an account of half the rents 
and profits of the tract of land given for the support of the 
said Caroline, plaintiff’s wife, and her son, during her life. 


Fleming, for the plaintiff. 
Boyden and Jones, for the defendants. 
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Pearson, C. J. The plaintiff, and Mrs. Gillespie, had en- 
tered into an agreement to marry, and the day for its solemni- 
zation was fixed. Three days before the time fixed for the 
wedding, her father induces her to convey all of her property, 
except the negro woman, in whom she had but a life-estate, 
to the defendant, Lueco M. Gillespie, her infant son, who was 
before sufficiently well provided for, by his father’s will. Af- 
ter procuring this conveyance, the father still determined to 
prevent the marriage if he could. He starts off with her to 
Virginia. In Davie county, at the house of a relative, she 
becomes too much indisposed to proceed on the journey. The 
plaintiff goes there, and has an interview, and learns from her 
the fact that she had been induced to execute the conveyance 
of her property to her son. Both the plaintiff and Mrs. Gil- 
fespie still insist that the marriage should take place. Where- 
upon, she goes back home with her father, and the marriage 
is solemnised shortly thereafter. 

Roper, in his treatise on Husband and Wife, vol. 1, page 
164, upon an examination of the cases, comes to this conelu- 
sion, “It is presumed, therefore, that without the consent of 
the intended husband, the law will not permit any disposition 
of the wife’s property to be made before the marriage then in 
contemplation, and that, under no circumstances, after a 
treaty of marriage has commenced, will any such voluntary 
disposition of her property be binding on her subsequent hus- 
band. In the absence of other evidence of fraud, the time 
when the disposition or settlement was made, must decide its 
validity, and attention to this cireumstance, will, as it is pre- 
sumed, reconcile the principal cases.” This passage in Roper 
has been cited by this Court, with approbation in several ca- 
ses, but it was never before necessary to decide the precise 
point, which is now presented, i. e. does notice of the convey- 
ance made by the wife, imparted to the husband at any time 
before the marriage is solemnised, defeat his right to have the 
conveyance set aside? Or, is it necessary, in order to bind 
him, that, after receiving notice, he should coneur, and give 





IN THE SUPREME COURT. 


Poston v. Gillespie. 








his consent thereto, which is usually done by his signature on 
the conveyance ? 

Spencer v. Spencer, 3 Jones’ Eq. 404, after reciting the pas- 
sage from Roper, and making a reference to the other cases 
in which it is cited with approbation, is put on the ground 
that the notice is vague and indefinite. Zaylor v. Rickman, 
Busb. Eq. 278, where the husband actually signed the con- 
veyance, is put on the ground of surprise, because the paper 
was presented to him after the parties had met together for 
the purpose of being married. 

The question depends on the time when the disposition or set- 
tlement is made, and the principle is this, if a woman, bcfore 
she has a marriage in contemplation, gives away her proper- 
ty, the man, who afterwards marries her, has no ground of 
complaint on which he can stand before this Court, although 
he married, expecting to get the property, and without notice 
of the disposition previously made by her. 

After the courtship has begun, that is, after the man has sig- 
nified his intention to address the woman, and before the mat- 
ter is concluded by her aeceptance of the proposition, if she 
give away her property, and he has notice thereof, and still 
proceed in his courting, the disposition is binding upon him, 
althongh he did not concur and give his consent; because, at 
the time of his notice, he was not committed by a contract to 
marry, and his equity can only be put on the ground that he 
was deceived, which is repelled by the naked fact of notice, 
as, in an action of deceit, in the sale of a horse, where it is 
proved that the vendee has notice of the defeet before the 
trade was closed. 

After the courtship or negotiation, about and concerning the 
marriage, is coneluded, and the parties bind themselves by a 
contract to marry, neither can give away his or her property 
without the consent of the other, and the matter does not then 
rest upon a mere question of deceit, which may be repelled 
by proof of notiee, but involves a question of frand on aright 
vested by force of « contract, for a breach of which an action 


will lie at law; although a court of Equity will not enforce a 
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specific performance, for a reason growing out of its peculiar 
nature, i. e. if the parties are unwilling, they cannot be forced 
to live together as man and wife should do; so, a specifie per- 
formance is impracticable; and the Court declines the juris- 
diction, on the same ground that it will not attempt to make 
parties proceed under a contract to carry on business as co- 
partners in merchandise, because, without mutual good will 
and readiness on both sides, the object cannot be accomplish- 
ed; still, there is a valid contract, embracing in its conse- 
quences, the property of each of the parties ; for, as is said in 
Roper, supra, 163, the wife's fortune, in addition to his own, 
may be a weighty consideration and inducement for entering 
into the contract,” and of course, after the contract to marry 
is concluded, she cannot convey her property without his con- 
currence, and if she does, the person taking it with notice, 
will be converted intoa trustee, in order to prevent a fraud 
on the contract. 

In our case, the father of Mrs. Gillespie, at whose instance 
the conveyance was made, and who was acting as the self 
constituted prochien amé of her infant son, had notice, and, 
indeed, procured her to make it for the express purpose of de- 
feating the rights of the plaintiff vested by force of the con- 
tract to marry. 

The ground mainly relied on, by Mr. Boyden, for the de- 
fendant, to wit, that the conveyance was for a valuable con- 
sideration is not tenable, for several reasons. We have scen 
that it was made with full notice of a pre-existing contract, 
and with the purpose of defeating it. In respect to the seve- 
ral articles of furniture bought by Mrs. Gillespie, her saying 
‘that she intended to give them to her son,” amounts to noth- 
ing, and has no legal effect. In respect to the land and slaves, 
the alleged arrangement, not being in writing, was not valid 
or obligatory in Law or Equity, and, at most, the amount of it 
was, that her specific legacy should abate rateably with that 
of her son, and she was to make good by fair contribution any 
abatement of his legacy caused by the sale of a slave given 
to him instead of one given to her—taking into consideration 





IN THE SUPREME COURT. 





Poston v. Gillespie. 





the fact that the legacy to him was contingent upon the event 
of his arriving at the age of twenty-one, with a limitation over 
to her, if he died under that age, and the legacy to her was 
for life, with a limitation over to the son, if he arrived at full 
age. So, that this understanding can, in no sense, be treated 
as a valuable consideration to support the absolute convey- 
ance, which she was induced to make to her son, on the eve 
of her expected marriage, and it must be treated as mere se- 
curity for any balance which, upon a final settlement of the 
estate, may appear to be due by reason of a necessity for an 
abatement of the specific legacies, taking into consideration 
the value of the legacy to her, and the legacy to her son, un- 
der the will of the testator. 

There is still another view on which the ground taken by 
Mr. Boyden, is not tenable. We are satisfied, by the evi- 
dence, that Mrs. Gillespie did not execute the conveyance vol- 
untarily, and of her own accord. She did so under moral, if 
not physical duress, and, consequently, the conveyance is in- 
Operative, and of no effect. The testimony of the subscribing 
witness establishes the actual constraint, and, if it be said he 
is a man of notoriously bad character, the reply is, that “he 
was selected by the father;” so, he cannot object on account 
of bad character; for, if so, there’is no proof of the execution 
of the deed, and there is room for the imputation that such a 
witness was selected because the father did not choose to have 
a credible witness who could speak of the constraint and du- 
ress imposed on his daughter. If to this, be added the fact, 
that the conveyance was executed at the instance of a father 
by a daughter, whose business he had charge of, who was liv- 
ing in his family, and wholly dependent on him, and who, 
having agreed to marry a man to whom her father had objec- 
tions, was willing, in almost any way, to propitiate his favor, 
and the further fact, that after all these concessions made by 
her, and the deeds were signed according to his dictation, she 
is, on the next day, but two days before the day fixed on for 
her marriage, constrained by her father to start on a journey 
to Virginia, which purpose she defeated, at the house of a re- 
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lation, by indisposition, either actual or feigned, whereby her 
intended husband is enabled to overtake them, clearly makes 
out a case of duress. 

The plaintiff is entitled to a decree, setting aside the con- 
veyances as in fraud of his contract to marry, except so far as 
to give them effect as a security for any abatement, which, in 
a settlement of the estate, it may appear her legacy was lia- 
ble to, in order to meet her rateable part of the debts of the 
testator, which, although not relied on in the bill, as a distinct 
ground for relief, is relevant, in reply to the allegation that 
the conveyance was for valuable consideration. 


Per Curiam, Decree accordingly. 





BRYAN NEWKIRK AND OTHERS against ENOCH HAWES. 


A testator bequeathed slaves to A “during her life, and at her decease, to the 
lawful heirs of her body, if any such there be, and if none, to return to the 
lawful heirs of my body,” it was Held that, on the death of A, without hav- 
ing had a child, the limitation over was valid. 

Held further, that the children of the testator living at his death, and the person- 
al representatives of such as died after him, were the proper parties to sue. 


Cavsr removed from the Court of Equity of New Hanover 
county. 

Abraham Newkirk, by his will, executed in 1823, bequeath- 
ed as follows, that is to say, “I also lend unto my daughter, 
Penny Newkirk, during her natural life, the following ne- 
groes, viz: Dolly and Dinah, and Dinah’s children, viz., John, 
Bill, Cesar, Guilford, Peyton and Sam, also one bed and fur- 
niture, and at her decease, to the lawful heirs of her body, if 
any such there be, and if none, to return to the lawful heirs 
of my body, and to be equally divided amongst them.” 
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The testator died in the same year, 1823, and his will was 
duly admitted to probate. 

Penny Newkirk, the legatee above vamed, intermarried 
with the defendant, Enoch Hawes, some time in the year 1824, 
and the executor delivered to him all the slaves mentioned in 
the will. She died in the year 1850, wishout leaving any 
child or children, or the descendants of such, and without 
ever having had a child born alive. The Dill is filed by the 
surviving children of Abraham Newkirk, who were alive at 
the death of the testator, and the representatives of such oth- 
ers as were then alive, but are now dead, (excepting Penny, 
the legatee,) to recover the said slaves, and their increase, 
amounting, in number, to about twenty-three. 

The detendant demurred to the bill generally, for the want 
of equity. There was a joinder in demurrer, and a removal 
of the cause to this Court. 


W. A. Wright, for the plaintiffs. 
Person, Strange «4 Baker, for the defendant. 


Pearson, C. J. Is the limitation over to the heirs of the 
body ef the testator valid, or is it too remote? It is not ne- 
cessary, in order to decide this question, to say whether Pen- 
ny, Newkirk took an estate, for life, with a limitation to the 
heirs of her body as purchasers at her decease, or whether she 
took the entire estate under the rule in Shelly’s case defeasi- 
ble, at her decease, to make room for the limitation over; for 
in either view, as she never had a child, the property will 
pass under the limitation over, provided it be not too remote. 

We think the limitation over is valid, because it is so limit- 
ed, that if it takes effect at all, it must take effect at her death. 
The ownership of the property must, at the time, be absolute- 
ly determined one way or the other, consequently, it was not 
“tied up” longer than the law allows. The very learned and 
able argument, filed by J/r. Wright, relieves the Court from 
the necessity of elaborating the subject. We adopt his rea- 
soning, to show that the time is fixed, and the limitation over 
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depends upon her having heirs of her body at her decease : 
“The force of the words at her decease, pervades the whole 
clause, and manifestly qualities both of the limitations. Zo 
the lawful heirs of her body, if any sueh there be. When? 
Clearly, at her decease ; and if none such there be. When ? 
Equally clearly at her decease.” That is, “To the lawful heirs 
of her body, if any such there be, at her decease ; and if none, 
to return to the lawful heirs of my body.” 

Of the many authorities cited by him, Baker v. Pender, 
5 Jones’ Rep. 351, is enough to dispose of the question. Itis 
there said, “ We are satisfied, that the words, at her decease, 
fix the happening of that event, as the time at which the limi- 
tution over must take effect, if it takes effect at all, and con- 
sequently, that it is not too remove. Af, is a more precise 
word of time than after, and it is settled, that after her death, 
is sufficient to restrict the limitation.” 

We, at first, inclined to the opinion that the objection, for 
misjoinder of parties, in respect to the personal representa- 
tives of the four sons, who died after the testator, was well 
taken, but upon reflection, we are satisfied, that is untenable, 
and that at the death of the testator, all his children had such 
an interest, under the limitation over, as would devolve up- 
on their personal representatives. A contingent remainder, or 
any such contingent interest in land, is transmissible by de- 
scent, and in personalty, devolves upon the personal repre- 
sentative when the person is certain, and the uncertainty rests 
upon some collateral event. Where the person is uncertain, 
there cannot, as a matter of course, be a descent or devolu- 
tion; see Fearne; Roper on Leg. 402; 1 Jarman on Wills, 
177. The question is narrowed to this: Were the persons to 


the limitation over is given, certain? Memo est heres viventis. 
But as the limitation is to the heirs of the body of the testa- 
tor, he was dead when it took effect, and so the maxim has 
no application. LIleirs of the body, include children and the 
issue or descendants of any child who is dead ; Zhompson v. 
Mitchell, 4 Sones’ Rep. 441. In our case, as all of the chil- 
dren were living at the death of the testator; they were the 
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heirs of his body, and their identity was fixed with as much 
certainty as if each child had been named, Penny,—the daugh- 
ter, to whem the property is given in the first instance, being 
excepted by necessary implication, because of the primary 
gift to her. 

If the limitation over had been “to the heirs of my body 
then living,” there would have been uncertainty in respect to 
the persons and the descendants of a child, dying after the 
testator, would have answered the description at the happen- 
ing of the event, and become entitled to the share their pa- 
rent, if living, would have taken, to the exclusion of the per- 
sonal representatives ; but the limitation over is not thus re- 
stricted. The persons, te whom it is given, were certain at 
the death of the testator, and the uncertainty rested upon a 
collateral event irrespective of their being alive when the 
event happered, consequently, the interest of the sons, who 


died, devolved on their personal representative ; Sanderlin v. 
Deford, 2 Sones’ Rep. 74. 


Per Curtam, Let the demurrer be over-ruled, and a de- 
cree be entered, declaring the opinion of 
the Court as to the construction of the 
will and requiring the defeadant to an- 
swer. : 





JAMES BRANCH against JOHN BRANCH AND OTHERS. 


Upon a bequest to children, as tenants in common with a postponement of 
the division, in the absence of any direction to the contrary, the expenses 
for maintenance and education of each, is a separate charge upon his share 
of the profits. 


Cavse removed from the Court of Equity of Halifax. 
The bill was filed against the defendant as the guardian of 
the plaintiff, for an account and settlement of the amount 
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arising to him under the will of his father, Joseph Branch.— 
The clauses of the will material to the question debated before 
the Court are as follws: “Item. J authorise and request my 
executors, herein after named, to sell on such terms as they 
may think most proper, all my lands in the State of Tennes- 
see, and all my personal property, with the exception of my 
negroes and five trunks and their contents, which I wish re- 
served for the use of my children. 

* Item. I desire that my negroes be hired out yearly in the 
county of Williamson, until the arrival of my sons respective- 
ly, to the age of twenty-one years, or the marriage of my 
daugliter. 

“Ttem. I give, devise and bequeath unto all my ehildren, 
an equal portion of my estate to be paid over to them as they 
respectively arrive at the age of twenty-one years; but should 
my daughter marry before arrival at the age of twenty-one, I 
desire that her portion be paid over to her upon her mar- 
mm” * 

“Ttem. I desire that my children be earried back to North 
Carolina, and placed under the care of my brother, John 
Branch. * * I should preter, under my present views, 
that all my children shall be raised and educated in North 
Carolina, but, as events may occur which I cannot foresee, I 
leave this entirely to the discretion of their guardians, here- 
inafter named. 

“T desire that such of my negroes, as may be necessary to 
wait on and attend to my children, go with them to North 
Carolina. I greatly desire that my negroes shall be humane- 
ly treated, and should prefer, if it can be done, that they be 
hired out, privately, to humane persons, even at a less price, 
and, if possible, in families together.” 

Appoints John Branch, Laurence O’Brian and Henry R. 
W. Hill, guardians, trustees and executors. The will was 
made in Tennessee. The children came back to North Caro- 
lina, and were reared and educated under the supervision of 
Governor Branch, the defendant. 

The only question argued in this Court, was whether, accord- 
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ing to the provisions of the foregoing will, the maintenance and 
education of the children is to be a joint charge upon the ag- 
gregate profits of the estate, or whether the support of each 
is to come off of his separate share of the profits only. 

Canse set for hearing on the bill, answer, exhibits and 
proofs, and sent to this Court. 


B. F. Moore and Rodman, for the plaintiff. 
Badger, Miller and Batchelor, for the defendants. 


Manty, J. Asimple enquiry is made of the Court upon 
the construction of the will of Joseph Branch, viz: whether 
the maintenance and education of the children is to be a joint 
charge upon the aggregate profits of the estate, or whether 
the support of each is to be taxed against his aliquot part of 
the profits only. 

There is nothing, it seems to us, in the will to justify the 
first view. It is well settled, in respect to bequests of this sort 
to children, that they take vested interests, with a right to the 
profits down to the period fixed for enjoyment for support, 
and upon a plain principle of justice, each would be entitled 
to the profits in proportion to his interest in the property. A 
different application of the profits can only be justified by a 
manifest purpose on the part of the testator. It is suflicient 
for the occasion to say, no such purpose is perceivable.— 
Equality seems to be a leading characteristic of the testator’s 
bequests. This excellent feature would be marred by regard- 
ing the profits as a joint fund, subject to the general charge, 
and divisible as the children respectively arrive at age. Per- 
fect equality, could only be attained in one of two ways, eith- 
er by postponing the division until the youngest arrived at age, 
and then, making a general division, which is not allowed by 
the terms of the will, or by regarding the profits from the be 
ginning, as divisible among the children according to their re- 
spective interests, which is allowed, and which we deem the 
proper interpretation. 

We have attentively considered the will, and are of opinion 
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that by postponing the period of division, it was not the pur- 
pose of the testator to disturb the equal interests of his chil- 
dren, but to secure, as far as practicable, the comfort and hap- 
piness of his slaves, to increase the general profits, and conse- 
quently to augment the value of each share in it, and to pro- 
vide more conveniently for the application of the profits to the 
wants of each. If no intention to the contrary were’clearly 
manifest, we should feel bound to follow the general rules of 
law, by which the profits attend on the shares and the charg- 
es attach on the profits. 

These views and conclusions are fully sanctioned by the ea- 
ses of Green v. Cook, 2 Dev. Eq. 531, and Alebane v. Smith, 
2 Ired. Eq. 731; in the first of which, especially, the same 
question is made under precisely similar circumstances. 

In all the cases cited by the defendant’s counsel, there was 
a joint fund provided for the maintenance of the children 
which distinguishes them from this case. 


Per Cvrtam, There must be a decree for an account. 
conformably to this opinion. 


D. B. WOOD AND OTHERS against SAMUEL REEVES, Er'r OF 
WILLIAM 8. MACAY. 


Where a female infant’s land was sold under a decree in Equity, for the bene- 
fit of the infant, and she married and died in 1850, before coming of age, 
leaving a child, who died in 1851, in infancy, its father surviving, it was 
Held that the money retained the character of real property, and that the 
heirs-at-law, of the last mentioned infant, had an equity to follow the fund 
and recover it from the executor of its father, into whose hands it had come, 
as administrator of his wife. 

(Bateman v. Latham, 3 Jones’ Eq. 35, cited and approved.) 


Cause removed from the Court of Equity of Rowan. 
The plaintiffs in this suit, are heirs-at-law of —— Macay, an 
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infant child of William S. and Margaret I. Macay, who died 
before it was named. Isabella, the mother of Margaret 
Macay, and grand-motlier of the said infant, was the wife of 
Richard Lowery. She died seized of a traet of land im the 
county of Rowan, and, at her death, it deseended to her 
daughter, Margaret I., then under age. At September Term, 
1838, of Rowan county court, Richard Lowery filed a petition 
for the sale of this land, in his own name, as tenant by the 
courtesy, and as the guardian of his daughter Margaret, and 
obtained a decree for the same. Upon the sale of the land, 
the purchase-money, $756.66, was paid by the clerk and mas- 
ter to Richard Lowery, who executed a bond for the payment 
of the money to his danghter, Margaret, when his life inter- 
est therein should terminate. Lowery kept this money until 
his death, whieh occurred in 1854. In the mean time, Mar- 
garet I., his danghter, had intermarried with William S. Ma- 
cay, the defendant Reeves’ testater, and died under twenty- 
one. Ler child, the said infant, survived her but a short 
time. After the death of Richard Lowery, the administra- 
tor of Mrs. Macay, brought snit upon the bond, against 
the administrator of Lowery, and recovered the money, and 
paid it to William S. Macay, who retained the same until his 
death, in 1856. This suit is brought by the heirs-at-law of 
the said infant, against the exeeutor of William S. Maeay, to 
recover this money. 

The defendant demurred, and the cause was removed to this 
Court by consent. 


Fleming, for the plaintiff. 
Boyden, tor the defendant. 


Barrie, J. The case of Bateman v. Latham, 3 Jones’ Eq. 
35, is a direct authority in favor of the claim of the plaintiffs. 
The fund received by the defendant’s testator, though retain- 
ing the character of real estate so far as its devolution and 
transfer are concerned, nevertheless, went into his hands in 
the form of money, and as such passed into the hands of the 
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defendant as his executor. The right, of the plaintiffs to fol- 
low the fund, necessarily requires that they should be allowed 
to recover it from him or them, who at the time, may have it 
in possession, and in the present case, that is the executor, 
and not the heirs-at-law of William 8. Macay. 


Per Curiam, Demurrer overruled. 





THEODORE F. KBEHLN AND WIFE 2Z’rs against’ FRANCIS FRIES 
AND OTHERS. 


Where a pecuniary or general legacy is given, but not payable until the lega- 
tee attains the age of twenty-one, with a bequest ever divesting the lega- 
ey in case he dies under age, the personal representative will take the ae- 
cumulated interest. 


Cause removed from the Court of Equity of Forsyth county.. 

Antoinette L. Breittz died in the county of Forsyth, having 
made a last wil? and testament, which was admitted to pro- 
bate, and C. D. Keehln, the executor therein named, qualified 
assuch. C. D. Keehln afterwards died, leaving a last will and 
testament, which was also admitted to probate, and Theodore 
F. Keehln and wife, the executors therein named, qualified 
according to law, and undertook the execution of the wills of 
both Antoinette Breittz and ©. D. Keehln. 

This bill is filed for a construction of certain clauses of the 
will of Antoinette Breittz, set out below : 

The second clause of this will is as follows: “It is my will 
and desire that my sister, L. F. Bagge, after my decease, take 
my daughter, Sarah E. Breittz, entirely under her care and 
charge, and, it is further my will, that my said sister, L. F. 
Bagge, receive out of my estate the sum of $150 each and 
every year, until my said child, Sarah, shall have attained the 
age of tem years, and after the expiration of said ten years, 

18 
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the sum of $300 for the extra use and benefit of my said 
daughter, Sarah E. Brietz.” 

7. “Igiveand bequeath unto my daughter, Sarah E. Breitz, 
all my books, piano, secretary, all my clothes, &c., forever, 
but my sister, L. F. Bagge, to take all under her care, until my 
said daughter, Sarah E. Brietz, either may make use of it, or 
when she becomes of age; should, however, my said daugh- 
ter, Sarah E. Brietz, depart her life before she arrives at the 
age of twenty-one years, then the property mentioned in this 
paragraph, together with all the property, monies, notes, land 
or whatever it may be, that may have come from me to my 
said daughter, Sarah E. Brietz, is to go to the children of my 
said sister, Rebecca M., intermarried with Henry A. Shultz, 
share and share alike. 

10. ‘My will and desire is, that all the residue of my es- 
tate after taking out the devises and legacies above mention- 
ed, to be paid over to my said daughter, Sarah E. Brietz, and 
her heirs forever.” 

The will appointed C. D. Keehln, guardian of Sarah E. 
Brietz, which oftice he discharged up to his death. The said 
Sarah E. Brietz, the daughter and legatee died under twenty- 
one, and the defendant, Francis Fries, was appointed her ad- 
ministrator, against whom, and the three children of Mrs. 
Shultz, this bill is filed. The only point upon which it prays 
the instruction of the Court, is, whether the rents and profits 
which accumulated between the death of the testatrix, and 
that of her daughter, Sarah E. Brietz, goes to the ulterior leg- 
atees, or the administrator of the said Sarah. 


Wharton, for the plaintiff. 
Moore, Masten, Fowle and T. J. Wilson, for the defendant. 


Manty, J. As children are supposed to be the peculiar ob- 
jects of a parent’s care, constructions most favorable to their 
rights, have been generally adopted by the courts. 

We accordingly find that a pecuniary legacy to a child does 
not stand in all respects upon the same footing with one to a 
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person, not in that relation. As a general rule, when a day 
of payment is fixed for a legacy, interest will not be counted 
upon it, until the day arrive, but it is not generally so in re~ 
spect to a child’s legacy, because, as it is said, of the child’s 
necessity, in the mean time, for support. 

So, when a general legacy is left to a child in such a way 
as to vest, but upon a condition subsequent, as upon dying 
before obtaining the age of twenty-one, it is to divest and 
go over, the child will be extitled to the interest or profits for 
support; and, if he die, the accumulation will go to his per- 
sonal representative. This general rule is supported by ma- 
ny legal authorities, and is only departed from, as we think, 
when a different intention is manifest in the provisions of the 
will, as when complete provision for support is otherwise made, 
and a purpose declared to leave the interest to accumulate and 
go over, upon the happening of the condition, to the ulterior 
legatee. 

The case of ZZearle v. Greenbank, reported in 3 Atkins, 
697, which was cited on the argument, is a case that falls un- 
der the exception above stated. The general rule was there 
admitted to be that such legacies bore interest. 

The governing principle in construing every testamentary 
paper, is to discover and carry into execution the testator’s 
purposes. Rules by which we are guided in the interpreta- 
tion of language, have this end in view, and are made subser- 
vient to it. It seems to us, upon a consideration of all parts 
of the will having relation to the matter in controversy, that 
the testatrix intended the donation in the second clause of her 
will in aid only of the other fand for education and support. 
The language used “for the extra use and benefit” of her daugh- 
ter, does not exclude, but rather suggests the idea of other means 
of support. There is no part of the will which favors a differ- 
ent conclusion, or indicates an intention to tie up the accumula- 
tion of this estate during the minority of the daughter and that 
they should go to her only in case she obtained the age of 
twenty-one ; the fund is given to her in the 10th clause, in lan- 
guage sufficient and proper to convey a vested interest, and 
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the provision in the seventh clause, by the construction most 
unfavorable to the rights of the legatee, postpones, merely, the 
possession until the age of twenty-one. It follows from this 
view of the will, that the interest and profits of the entire es- 
tate of Sarah E. Brietz, vested absolutely in her, were, during 
her life-time, subject to her education and support, and upon 
her death, under age, passed to her personal represen- 
tative. The conclusion to which we thus come, is fortified by 
a number of analogous cases, which seem to establish the rule 
of interpretation “that wherever a pecuniary or general legacy 
cy is given out, not payable until the legatee attain the age of 
twenty-one, with a bequest over, divesting the legacy, in ease 
he die under age, the personal representative will take the 
accumulated interest; Acherly v. Wheeler, 1 P. Williams, 
783; Nickols v. Osborne, 2 P. Williams, 419; Barber v. Bar- 
ber, 14 Eng. Con. Chan. 388. 

We are of opinion, therefore, that the personal representa- 
tive of Sarah E. Brietz, will take the interest, dividends and 
profits accumulated upon her estate, from the death of the tes- 
tatrix to the time of the said Sarah’s death, subject to a due 
course of administration, and that the capital only, will pass 
to the children of Rebecea M. Shultz. 


Per Curiam, Decree for an account. 





HARRISON PARKER AND OTHERS against RICHARD M. JONES 
AND OTHERS. 


If an execution has been satisfied by a levy on property of the defendant, the 
Court issuing the execution, upon a writ of audita querela will order it to 
called in, and satisfaction e1.tered of record ; so that, Equity has no jurisdic- 
tion to interfere to stop a second satisfaction of the same execution. 

The levying of an execution on property which is re-delivered to the defend- 
ant in the execution, on his giving a forthcoming bond, is not a satisfaction 


of the execution. 
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Cause removed from the Court of Equity of Orange county. 

A judgment was rendered at the Superior Court of Orange, 
at September Term, 1858, for about one thousand dollars, in 
favor of the administrators of B. L. Durham, against John A. 
McMannen, who was principal, and plaintiffs, Parker, Lockhart 
and one C. T. McMannen, as sureties, and execution was ta- 
ken out thereon, and put into the hands of the defendant 
Jones, who is the sheriff of Orange county. Thisexecution was 
levied on the land owned by J. A. McMannen, being all he own- 
ed. Jones had various other executions in his hands, issued 
from Orange county court, of prior test, which were levied on 
certain personal property, sufficient, as plaintiffs allege, to 
have satistied them. This property, thus levied on, went back 
into the hands of the debtor, on his giving a bond with seeu- 
rity for its delivery on the day of sale. Shortly after this, the 
property mentioned was levied on by a constable under judg- 
ments and execrtiens in his hands, issued by justices of the 
peace, and the whole of it sold and applied te the satisfaction 
of these magistrates’ judgments. In consequence of this levy 
and sule by the constable, the sheriff levied these executions 
of older test, on the same land that the Darham execution had 
deen levied on, and on its being sold, he applied the proceeds to 
the others, to the exclusion of the Durham execution, (except 
asmall sum.) The bill is filed by Parker and Lockhart, two 
of the sureties in the Durham judgment, against Jones, the 
sheriff, and the administrators of Durham, alleging a combi- 
nation between Jones, the sheriff, McMannen, the principal 
debtor, and one E. G. Mangum, the plaintiff in the eonstable’s 
executions, te wrest the personal property from the satisfaction 
of the county court judgments, for which it was abundantly 
sufficient in value, and to tura them on this property, to which 
alone the plaintiff could look for the satisfaction of the judg- 
ment for which they are liable, as the said J. A. McMannen 
has become totally insolvent; that the sheriff wilfully and 
negligently forebore to take the said personal property again 
in execution, but voluntarily abandoned it to the satisfaction 
of the constable’s levies. The plaintiffs insist, that the levy of 
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these county court executions on the personal property was a 
satisfaction of them in law, and that the levy of the execution 
on which they are sureties of the land, was a satisfaction of it, 
and that the plaintiffs in that judgment and exeeution have no 
right to make satisfaction a second time out of them. The 
prayer is for an injunction to restrain the plaintiffs in the Dur- 
ham judgment, and the sheriff from taking ont exeeution 
thereon against them, or levying the same on their property. 
An injunction was issned in vaeation. At the return term, 
the defendants, the administrators of Durham, demurred to 
the bill for want of equity as to them, and Jones, the sheriff, 
answered. A motion was thereupon made to dissolve the in- 
junction, which was refused, and the defendants appeated to 
this Court. 


Graham, for the plaintiffs. 


Phillips ani Norwood, for the defendants. 


Prarson, ©. J. The bil discloses no equity against the de- 
fendants, Stagg and Davis, the administrators of the ereditor. 
He did no wrong, and it is not charged that he, in any way, 
induced or concurred in the supposed misconduet of the de- 
fendant, Jones, as sheriff, or was conneeted with the supposed 
fraudulent combination between Jones and the other defend- 
dants. On the contrary, he was the party direetly injured by 
it, and was thereby delayed in the collection of his debt, and 
it would be strange if that could be made a ground for en- 
joining his personal representative from proceeding in the ex- 
ercise of their legal right te make the money due upon the 
judgment. 

The position assumed, is that by reason of the “actings and 
doings” of Jones, the sheriff, the judgment in question was, 
in legal conteraplation, satisfied. Admit, for the sake of ar- 
gument, that to be true, the plaintiff has a clear legal remedy, 
for, upon a writ of audita querela, the Court, where the judg- 
ment remains, will order “satisfaction” to be entered up on the 
record, and call in the execution, if one has issued. So,there 
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is no equity involved, and nothing to require the interference 
of this Court. a 

But waiving that question, do the matters of fact alleged, 
have the legal effect of a satisfaction? The sheriff having in 
his hands prior executions in favor of other creditors, had lev- 
ied them on personal property of the principal debtor, of val- 
ue sufficient for their discharge, and permitted the debtor to 
take the property back into his possession, upon his giving a 
forthcoming bond, and the property is levied upon and sold 
under executions in the hands of a constable. The execution 
issuing on the judgment in question, together with the prior exe- 
cutions, are levied on land of the debtor, which is sold by the 
sheriff, and nearly all the money raised by the sale is applied 
by the sheriff to the satisfaction of the prior executions, and 
but a small amount is applied to the execution on the judg- 
ment in question. 

If the sheriff had enforced the forthcoming bond, and by 
means thereof, made the money to satisfy the prior executions, 
then he could have satisfied the judgment in question, out of 
the money raised by the sale of the land, but for some cause, 
with which the creditor has no connection, he failed to do so, 
and thereby but a emall sum was applicable to the judgment, 
and, of course, it remains unsatisfied. 

If a sheriff levies upon personal property, the title is there- 
by vested in him, and the execution is satisfied, wnless the 
property gets back into the possession of the debtor, or is oth- 
erwise applied to his use; Collins v. Bank of Newbern, 2 
Dev. Eq. 525. In this case, the property did get back into 
the possession of the debtor, and was applied to his own use 
in the discharge of the executions in the hands of the consta- 
ble, and besides, the execution, on the judgment in question, 
never was levied on the personal property; so, the gravemen 
of the plaintiff is, that the sheriff did noflenforce the forth- 
coming bond, and thereby make room for the payment of the 
judgment out of the money raised by the sale of the land.— 
In this complaint, against the sheriff, the creditor concurs with 
them, being himself the party directly injured. How then, 
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ean this omission—malfeasance or misconduct of the sheriff, 
give themen equity against his administrators. 

Without reference to the answer of the defendant, Jones, 
or the explanation given by him, we are of opinion that the 
injunction ought to have been dissolved, on the motion of the 
administrators, for the want of equity against them, and the 
order continuing the injunction until the hearing, must be re- 
versed, and the injunction be dissolved. 

Whether the plaintiffs can have any relief against the sher- 
iff, or whether by arranging the debt and taking an assign- 
ment from the administrators, they can subject him at law, or 
can work out an equity through the creditors in the prior exe- 
cution, so as to have relief on the forth-coming bond, are ques- 
tions into which we will not enter. 


Per Curia, Decretal order reversed. 





FRANCES A. GRAVES AND OTHERS against THOMAS W GRAVES 
Executor. 


Where a testator gave to his wife the share she would take in a case of in- 
testacy, and gave the residue to his children, and directed that his whole 
estate should be subject to the support of his family and education of his 
children, and provided that the education of his children should be under 
the direction of their mother, and that as the children should become of 
age or marry, the execntor should allot a share to each, it was Held to be 
the intention of the testator, that the whole estate should go into the hands 
of his wife for the support of his wife and children, and that the executor’s 
sole duty was to mde the allotment as the children might arrive at age or 
marry. 

Where a testator directed that his widow and children should remain togeth- 
er as a family, she keeping the whole estate for the support of the family 
and education of the children, with directions that each child should have 
a share on arriving at age or marrying, and the arrangement was defeated 
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by the necessity of selling the homestead for the payment of debts, it was 
Held that the share of the children became immediately payable to their 
guardians. 

One per cent was held to be a sufficient commission to an executor on money 
received by him from a clerk and master, arising on the sale of land. 


Where the money of an estate was collected and paid out mostly in large 
sums without much litigation, it was held that three per cent on the re- 
ceipts and disbursements was a sufficient compensation to an executor. 


CavseE removed from the Court of Equity of Caswell county. 


The bill was filed by the widow and children of James L. 
Graves, against the defendant, his executor, for an account 
and payment of the legacies, given by the will. Mr. Donoho 
was appointed a commissioner to audit the account, who made 
two reports, the first stating a balance in the hands of the execu- 
tor, and stating also, that a suit was pending against the es- 
tate in the court of equity of Caswell county, and that a final 
repert could not be made until that suit was determined. 
Subsequently, he reported as the result of that suit, a decree 
for $3655, against the estate, in the hands of the defendant, 
which the commissioner allows in the account, as a credit to 
the defendant. The plaintiffs except to the commissions, allow- 
ed by the commissioner to the defendant. It appears that 44 
per cent had been fixed, as the rate to be allowed, by an or- 
der of the County Court, and the commissioner adopts that 
allowance. The whole amount of receipts was about $18,000, 
of this, $6858 was money paid over to him by the clerk and 
master in equity, on the sale of land, and $450 on the sale of 
slaves. The greater part of the sums received were paid out 
by the executor ; most of it in a few large debts. The plain- 
tiffs except to the rate as being too high, and especially that 
allowed on the money received from the master in equity. 
To the second report, they except on the ground that the com- 
missioner has credited the defendant with the recovery, in 
the court of equity, without it being alleged or proved, that 
the executor has paid the amount. 

The answer of the defendant, sets forth as a reason, why he 
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should not pay the share of the children, the following provi- 
sions of the testator’s will : 

“Ttem. I give and devise to my wife, Frances A. Graves, 
such portion of my estate, real and personal, as she would be 
entitled to in case of my intestacy. 

“Ttem. I give and devise the residue of my estate and pro- 
perty of every sort to my children. * * * 

“Ttem. My will is, that my whole estate shall be subject 
to the support and maintenance of my wife and children and 
the education of my children, during the widowhood of my 
wife, unless, in the mean time, my children shall arrive at age 
or marry, in either of which events, I direct that a division 
shall be made and the portion of such child as may arrive at 
age or marry, shall be allotted to such child by my executor. 

“Ttem. I will and direct that my children shall be educa- 
ted under the direction of their mother.” 

It was insisted, in the answer, that it was the intention of 
the testator, that the executor should retain the possession of 
the property—rent out the land, and hire out the slaves, from 
year to year, for the benefit of the children, and on their arri- 
val at age or marrying, allot to each a share. The cause was 
set for hearing upon the bill, answer, and upon the exceptions 
to the report, and sent to this Court. 


Bailey and Norwood, for the plaintiffs. 
Kerr, for the defendant. 


Pearson, ©. J: There is nothing in the will to justify the 
construction, that the executor was to retain possession of the 
property, and rent out the land, hire out the negroes, from 
year to year, for the benefit of the children, so as to answer 
the purpose of, or be, a substitute for a testamentary guardian. 
He has a mere power to allot to the children as they respec- 
tively arrive at age or marry, the portion to which they may 
be entitled. 

The testator gives his wife such portion of the real and per- 
sonal estate as she would have been entitled to in case of his 
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intestacy ; but it is clear, from the whole scope of the will, 
that he did not expect her to have it separated from the rest 
of his estate, except in the event of her marrying again, and 
his intention and wish was, that the whole estate should go 
into the hands of his wife, to be managed by her for the sup- 
port and maintenance of herself and the children, and for their 
education, which is to be under the direction of “their mother,” 
with whom he expected they would make their home, until 
they respectively married or arrived at age; in which event, 
the executor was to see that a proper share was allotted to each. 

Subsequently, events, however, made it impossible to carry 
this wish of the testator into effect. The debts turned out to 
be more than he expected, so as to make it expedient to sell the 
land. The wife had her share of the proceeds of the sale, in 
lieu of her dower, and it appears by the answer, she has had 
her portion of the slaves allotted to her, and as ‘“‘the whole 
estate” cannot now be kept together as a home for herself and 
the children, the residue of the estate, to which they are enti- 
tled, must be paid over to the guardian, who may be appoint- 
ed for them, and be subject to his possession and manage- 
ment, and not that of the exeeutor, because no such power is 
conferred on him. 

The exceptions to the first report, on the ground, that the 
commissions allowed are excessive, are sustained. Upon the 
amount of $6858, cash paid to him by the clerk and master, 
as the proceeds of the sale of land, made by the clerk and 
master, who, we are to presume, was allowed for selling— 
taking notes—making title, and collecting, and the amount of 
$450 cash paid in the same way as proceeds of an interest in 
slaves, sold by the clerk and master, 44 per cent, is certainly 
too high. We think one per cent is enough for merely re- 
ceiving the money. 

There seems to have been very few debts due to the estate 
and of the Cebts due by the testator, the larger amount were 
in two debts, $3000 to bank at Raleigh, $4000 to Graves, 
guardian, and there seems to have been little or no litigation 
in settling the claims of or against the testator; besides, the 
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bulk of the receipts was for the sale of slaves, and a few items 
run up a large figure. Upon the whole, we think 3 per cent 
on the receipts and disbursements a proper allowance, and one 
per cent on the amount received from the clerk and master. 
We have the less reluctance in differing with the commission- 
er in respect to the commissions allowed, because he informs 
us that he did not act so much on his own judgment as upon 
that of the county court, whose estimate he adopted. 

The second or supplemental report must be set aside, on 
the ground, that the judgment recovered against the executor 
cannot be passed as a voucher, until it is paid, or so arranged 
as te discharge the estate of the testator from all further lia- 
bility. 


Pre Curiam, Recommitted. 


ELIZABETH GILMORE, by her commitiee, WILLIAM J. SLOAN, against 
G. B. GILMORE, HASTEN GILMORE AND OTHERS. 


Where a wife filed a petition for a divorce and alimony, it was Z/eld that a court 
of equity would not, in favor of such wife, restrain am assignee from reduc- 
ing into possession a chose in action of the wife, assigned him by the hus- 
band for value, and without notice of an equity in the wife. 

Where a husband assigned a chose in action of the wife for value, and with- 
out notice of an equity in the wife, and the assignee commenced a suit in 
a court of competent jurisdiction to reduce it into possession, and got a de- 
cree for the same, it was Held that the filing of a petition for divorce and 
alimony by the wife, did net constitute such a lis pemdens, as would restrain 
the assignee frem proceeding to reduce it into possession. 


Aprprat from an interlecutory order of the Court of Equity 
of Chatham county, at Fall Term, 1858, Dicx, J., presiding. 
Elizabeth Gilmore filed a petition for a divorce, in the Court 
of Equity for Chatham, at Spring Term, 1858, alleging that 
she was the wife of Greenberry Gilmore, by whom she had 
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four children; that her husband had so mistreated her, as to 
bring on insanity, and that in May, 1857, he left the State 
clandestinely with a young woman, and went to Texas, where 
he was living in adultery with her; that at May Term, 1858, 
of Chatham county court, an inquisition of lunacy was had, 
by which the petitioner, Elizabeth, was declared non compos 
mentis, and the petitioner, William J. Sloan, was appointed 
committee of her estate. 

The petition further alleges, that in April, 1855, William 
Patteshall, of Chatham county, the father of the petitioner, 
Elizabeth, died intestate, leaving an estate in which her dis- 
tributive share is about one thousand dollars; that this estate 
is still in the hands of the administrators, Delilah Patteshall 
and Zachariah Patteshall; that previous to his absconding, 
her husband assigned his interest in this distributive share to 
the defendant, Hasten Gilmore, for the sum of seven hundred 
dollars; that petitioner believed this sale was a sham, intend- 
ed to defraud her of her rights, and that no consideration 
passed from the said Hasten to the said Greenberry; but sueh 
sham sale was intended to enable Hasten Gilmore to transmit 
said distributive share to Greenberry Gilmore, in the State of 
Texas, to which he was then meditating a flight; that Hasten 
Gilmore, with this view, has filed a petition in the county 
court of Chatham, claiming the aforesaid distributive share ; 
that there has been an account rendered, and there is danger 
that the said Hasten may succeed in his design. The petition 
then prays a writ of injunction to restrain the administrators 
from paying over, and the said Hasten from receiving peti- 
tioner’s distributive share in the estate. 
~ The answer sets out that on the third of January, 1856, 
Greenberry Gilmore assigned his interest in the estate of Wil- 
liam Patteshall, to the defendant, and for value and without 
notice of the petitioner’s equity; that at Angust term, 1857, 
of Chatham county court, the defendant, Hasten Gilmore, as: 
assignee of the interest of Greenberry Gilmore, in right of 
his wife, in the estate of William Patteshall, filed a petition 
for a settlement, and obtained a final decree, in which the dis- 
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tributive share abovementioned was decreed to him, amount 
ing to about $820.00, after paying costs of suit; that the as- 
signment was in all respects bona fide, and with no intent on 
the part of the defendant to defraud any one, and the charges 
of the petition that it was only a pretended sale, are entirely 
without foundation; that Greenberry Gilmore urged him for 
sometime to purchase his interest in the estate, which he final- 
ly did, paying him $700.00 for the same, in money and good 
notes, and without any notice that his right would be dispu- 
ted; that the estate was unsettled at the time, and the exact 
amount of a distributive share could not be ascertained with 
certainty, but, as it afterwards appeared, the price paid for it, 
with the interest on the same from the date of the assignment, 
amounted to within a few dollars of the full amount of a dis- 
tributive share. The answer further states, that in the month 
of March, 1857, Greenberry Gilmore executed a release, to 
the administrators of William Patteshall, of all his interest in 
right of his wife, in the estate of their intestate, stating that 
he assigned all his said interest to the defendant, Hasten Gil- 
more; that the administrators paid him $125.00 on this assign- 
ment, and, in the receipts which they took from him, recog- 
nised him as being entitled under the assignment to a distri- 
butive share of the estate. 

Upon the filing of the answer, the injunction which had 
been previously granted, was dissolved. From this order, the 
petitioner appealed to this Court. 


Headen, Phillips and Haughton, for the petitioner. 
Badger and Moore, for the defendant. 


Barriz, J. We have given to the interesting questions 
presented by the pleadings, in this case, much consideration, 
and, in doing so, we have been aided by very able and elabo- 
rate arguments from the counsel on both sides. We have ex- 
amined with minute attention all the positions taken by the 
counsel by the plaintiff, and have at last been unable to dis- 
cover any principle upon which we can give her the relief 
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which she seeks, without violating some well recognised rule 
of law or equity. 

The counsel for the plaintiff, takes, as the basis of his argu- 
ment, the principle decided by this Court in the case of Ar- 
rington v. Yarbrough, 1 Jones’ Eq. Rep. 72, that the wife is 
entitled by survivorship, to her equitable choses in action as 
against a bona fide assignee for value, if the husband die be- 
fore the assignee can reduce them into possession. The spirit 
of this principle, the counsel contends, will extend to and em- 
brace every case of a dissolution of a marriage, whether it be 
by divarce or death, and whether the divorce be a vinuelo 
matrimonii, or mensa et thoro. That may be admitted, and 
yet, it will not, of itself, aid the plaintiff, because the Court of 
Equity will not stay the hand of the husband or assignee from 
reducing the chose in action into into possession, if he can, 
before the death of the husband. To do so, would be reviv- 
ing the exploded doctrine of an equity for a settlement, and 
establishing it in a condition more objectionable than that in 
which it formerly existed. 

The counsel then, is driven to the necessity of contending 
further, that by the filing of the plaintiff’s bill, a 7és was con- 
stituted in court, and that during the lis pendens, the Court 
would arrest the chose in action of the wife and keep it 
in the condition in which the suit found ii, for the purpose of 
making it amenable to whatever decree the plaintiff might 
finally obtain. That argument would, perhaps, be irresistable, 
if the defendant had not purchased bona fide, and for full val- 
ue, what the husband had the right to assign, and without any 
notice of any cause for which the plaintiff had the right to 
file her bill; and had himself brought suit in a court of com- 
petent jurisdiction for the recovery of the claim, and obtained 
a decree therefor, just at the time, when the bill w4s served 
upon him. These facts are stated in the defendant’s answer, 
and must be taken to be trne, as the case now stands, which 
is upon a motion fo dissolve the injunction.. It cannot be, 
that the dis pendens of the plaintiff, can have the effect to ar- 
rest a prior is pendens of the’ defendant, proceeding indeed 
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in another court, but according to the same “rules of practice 
prescribed for and used in courts of equity.” See Rev. Code, 
ch. 64, sec. 7. We have seen that the wife cannot enjoin the 
collection of her choses in action, so as te prevent an assignee 
from eollecting them before the death of her husband, and 
thereby giving her a chanee to survive him; can she dé so 
with a view to get a decree for a divorce, and thereby secure 
for herself her choses in aetion in derogation of the rights of 
the assignee? Very certainly, she cannot, unless there is seme 
provision to that effect in the act concerning “ Diverce and 
Alimony,” in the Revised Code, ch. 39. The only seetion of 
that act which seems to bear upon the question is the 8th, 
which provides : 

“Tn all cases where there shall be a sufficient cause for a 
divorce, (absolute or from bed and board,) with alimony, the 
wife may exhibit her petition or libel at any time, in case her 
husband is then remoying, or is about to remove, his effects 
from the State, if she will likewise state and swear that she 
doth verily believe that she is entitled to alimony, and that by 
delaying her suit, she will be disappointed of the same, by the 
removal of her husband’s property and effects out of the State. 
And, in such eases, any Judge may, thereupon, make an order 
of sequestration or otherwise, as the purposes of justice may 
seem to require.” 

We do not think that this section can admit of a construc- 
tion to aid the plaintiff. It is the “ husband’s effects” and the 
“ husband’s property,” the removal of which, is to be restrain- 
ed by a writ of sequestration. What constitutes the husband’s 
property and effects, which are to be thus restrained? Cer- 
tainly not what he had sold dona fide and for value, to one 
who bought without any notice of the wife’s ground of com- 
plaint, and before it in fact existed. An article of property, 
the legal title of which, had been thus bargained and sold, 
would clearly not come within the meaning of the act as be- 
ing still the husband’s property. Nor, we think, would an 
equitable chose in action, of which the title had been com- 
pletely transferred in equity by an assignment, and a notice 
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thereof to the trustee ; see Adam’s Eq. 53—such seems to 
have been the nature of the transfer in the case now before 
us. The husband made the assignment to the defendant, of 
which the administrators of the plaintiff’s father had due no: 
tice, and recognised the defendant as the owner. Under 
these circumstances, we think, the Court of Equity had no 
power to restain the defendant from receiving and the admin- 
istrator from paying over to him the distributive share in con- 
troversy. 

As we hold the injunction was rightly dissolved upon the 
filing of the answer, for the reasons which we have expressed, 
we deem it unnecessary to consider, the objections urged by 
the defendent’s counsel, that the plaintiff, being a lunatic, is 
incapable of maintaining a suit for either kind of divorce, be- 
cause she cannot make the aftidavit which is required of her 
by the 5th section of the act. That is a question which arises 
more properly between the plaintiff and her husband, and 
may possibly come before us hereafter. The case is now here 
only on an appeal from an interlocutory order, and as we have 
said enough to dispose of that, it may be premature, and is 
certainly unnecessary for us to express an opinion upon any 
other matter, which the cause may present. This opinion 
will be certified as the law directs. 


Per Curiam, Decretal order aftirmed. 
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W.G. CURTIS, Receiver, against THOMAS C. McILHENNY. 


Where a bond, payable to a testator, was, by an order of the Court of Equity, 
taken out of the hands of the executor, and committed to a receiver, for 
collection, it was Held not to be a ground for suing in a court of equity, 
that the defendants were setting up acceptances, made by them of bills 
drawn by the executor, as payments to the executor by agreement with 
him, since the question can be fully tried in a court of law. 


Causr removed from the Court of Equity of Brunswick county. 

On the first day of January, 1855, Thomas ©. Mcllhenny, 
with E. B. Dudley and Thomas Cowan, as sureties, executed 
a bond in favor of S. B. Everett, for $5000, for value received. 
payable to the said Everett, with interest from date. Everett 
died in the year 1855, leaving a last will and testament, with 
Samuel Langdon, executor of the same. Some time during 
the year, 1858, Langdon was removed from the oftice of exec- 
utor of the will of S. B. Everett, and the plaintiff, Curtis, 
clerk and master of the county of Brunswick, appointed re- 
ceiver of the estate. Curtis applied to MclIlhenny and his 
sureties to have this bond satisfied, which they refused to do, 
alleging that a large portion of it had been paid off by accept- 
ing bills drawn on said Mellhenny by Langdon, whilst aeting 
as executor, and accepted by Mcllhenny, in consideration of 
the bond aforesaid. In reference to the bills of exchange, the 
bill states, that Langdon, after entering upon the execution of 
the will, employed one B. D. Worrell to build a house for the 
benefit of the estate; that in so doing, he transcended the lim- 
its of the power conferred on him by the will, and greatly 
impaired the estate; that in payment for this work, the exee- 
utor Langdon, drew a bill of exchange on Mclthenny in fa- 
vor of B. D. Worrell, for more than eight hundred dollars, 
with an understanding between the said Langdon and Mcll- 
henny, that the payment of the bills should be a payment on 
the bond. There were other bills of exchange drawn by 
Langdon, in favor of one L. P. Ivey, upon defendant, Mell- 
henny, and accepted by him, with a like understanding be- 
tween them as to the bond. 
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When Cartis was appointed receiver, he gave notice to Mc- 
Thenny net to pay the bond to Langdon, and not to pay any 
order that he had made or might make. The defendant, Me- 
Ilhenny, did not pay the orders, but contends that the accep- 
tance of them is a payment to that amount. The bill prays a 
decree for the payment of the whole amount ef the bond.— 
Defendant demurred. 


E- G. Haywood, for the plaintiff. 
No counsel fer the defendant. 


Barriz, J. Weare unable to discover any principle upon 
which the bill can be sustained. The plaintiff, as receiver of 
the estate of S. B. Everett, deceased, has a right, under the 
order of the Court of Equity, by which he was appointed, to 
sue at law in the name of the executor upon the bond men- 
tioned in the pleadings; 3 Dan. Ch. Prac. 1991, and if the 
bills ef exchange, drawn by the executor, and accepted by 
the principal obligor, are not payments, he will of course re- 
cover the whole amount of the principal and interest of the 
bond, without any deduction. But, if those bills of exchange 
are legal payments, as from the case of Ligon v. Dunn, 6 Ire. 

ep. 133, it seems they are, then the plaintiff certainly can- 
not at law, recover the amounts of them again; nor can we 
conceive any good reason why he should be allowed to recov- 
er them in equity. No collusion is alleged to have existed 
between the debtor and the executor, for the purpose of de- 
frauding the estate of the testator, and it is a new idea that 
the debtor should be compelled to pay his debt a second time 
because the executor has either wasted or misapplied the mo- 
ney collected on the debt. The demurrer must be sustained. 


Per Curiam, Bill dismissed. 
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HAYNES W. SHELTON AND OTHERS against ELIZABETH J. 
SHELTON AND ANOTHER. 


At common law, it was not necessary that a trust should be declared in any 
particular mode. In England, the statut@of frauds requires that declara- 
tions of trust shall be manifested and proved by some writing, but in our 
State there is no such statutory requirement ; and so, the matter stands as at 
the common law. Where, therefore, one bought and paid for a tract of 
land, and caused the title to be made to A, declaring at the time by parol, 
a trust for B and others, it was Held that such trust would be enforced i in 
Equity ;. 

(Hargrave v. King, 5 Ived. Eq. 430; Cloniger v. Summit, 2 Jones’ Eq. 51 
cited and approved.) 


Cause removed from the Court of Equity of Davie county. 

Mrs. Mary Morgan in 1833, bought from one Andrew Hunt, 
and paid, for one half ofa tract of land, and had the same convey- 
ed to Vincent M. Shelton, who was the oldest son of her daugh- 
ter, Elizabeth Shelton, the wife of Henry R. Shelton, an in- 
solvent man, all whose property had been sold from him un- 
der executions. But the legal estate was conveyed to the said 
Vincent M. Shelton, subject to a trust declared by the said Ma- 
ry Morgan, in favor of Elizabeth Shelton, for her life, remain- 
der to all the children of the said Elizabeth Shelton. 

The object of Mrs. Morgan was to secure a home for her 
daughter, Mrs. Shelton and her children; and accordingly, 
the said Elizabeth, with her family of children, from the time 
of the said purchase, until her death, which took place in 
1844, lived upon and cultivated exclusively the premises in 
question, and no claim to the exclusive enjoyment of the same 
was set up by Vincent Shelton, in his life-time. He died in 
1846, and after his death, the guardian of his children, the 
defendants, took exclusive possession. The bill is brought by 
the other heirs-at-law of Mrs. Shelton against the children of 
Vincent M. Shelton, to have a trust declared for all the children 
of Mrs. Shelton. 

The cause was heard upon the bill, answer exhibits and 
proofs. 
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Clement, for the plaintiffs. 
Boyden, for the defendants. 


Pearson, C. J. The pleadings and proofs establish these 
facts: Mrs. Morgan, wishing to provide a home for her daugh- 
ter, Mrs. Shelton, and her children, (the son-in-law having 
failed and been sold out,) pnrchased a tract of land, paid the 
price, and had the deed made to Vincent Shelton, who was 
then the only son of Mrs. Shelton, then of full age, with a 
verbal declaration of trust, that he was to hold for his mother 
during her life, and in remainder in fee for all of her children: 
and Mrs. Shelton and her family lived on the land for many 
years afterwards, without paying rent, or any claim being set 
up on the part of Vincent. 

The question is: Are these trusts valid? Or is there an im- 
plied trust for Mrs. Morgan—treating the declaration of trusts 
as of no effect? Or can the heirs of Vincent Shelton hold 
the land exclusively for their own use ? 

At common law, it was not necessary that a trust should be 
declared in any particular way; the declaration could be made 
by deed or by writing not under seal, or by mere word of 
mouth. In either case, if the trust could be proved the chan- 
cellor enforced its execution. 

If a feofment be made upon a consideration paid by the 
feofee, he holds to his own use, because of the price paid. If 
a feofment be without consideration, the, feofee holds for the 
use of the feoffer upon an implied use, unless there be an ex- 
press declaration of the use which would repel the impliea- 
_ tion. So, if one buys land, pays the purchase money, and di- 
rects the title to be made to a third person, there is an implied 
trust in favor of the purchaser, because of the price paid; unless 
the implication is repelled by proof ofa contrary intention ; as 
where the person to whom the title is passed is a child, or by 
an express declaration of the trust in favor of others. In Eng- 
Jand, by a section of the statute of frauds, all declarations of 
trusts are required to be “manifested and proved” ‘by some 
writing, signed by the party, with a proviso that “trusts by 
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implication or construction of law, shall be of the like force 
and effect, as the same would have been, if this statute had 
not been made,”—thus leaving trusts, implied from the pay- 
ment of the purchase money, to depend on the proof of the 
intention, as at common law, as between the purchaser and 
the person to whom the title is passed, “The evidence which 
is thus brought forward, on either side, may be derived from 
contemporaneous declarations or other direct proof of inten- 
tion, or from the circumstances under which the transaction 
took place, or from the subsequent mode of treating the estate, 
and the length of time during which a particular mode of 
dealing with it has been adopted on all sides.” Adams’ 
Kq. 35. 

In this State, there is no statute which requires the declara- 
tion of a trust to be in writing, and the matter stands as at com- 
mon law. It follows that the declaration of trust made by 
Mrs. Morgan, at the time she bought the land, in favor of Mrs. 
Shelton and her children, is’ valid—not simply for the pur- 
pose of repelling the implication of a trust in favor of Mrs. 
Morgan, and of disproving an intention that the trust was to 
be exclusively for Vincent Shelton ard his heirs, but for the 
purpose of establishing a trust in favor of Mrs. Shelton and 
all of her children according to the declaration; the execution — 
of which will be enforced by this Court. 

It was suggested onthe argament that a declaration of trust 
falls within the operation of the act of 1819, Rev. Code, ch. 
50, sec. 11, “all contracts to sell or convey land, or any inter- 
est in or concerning land, shall be in writing.” The construe- 
tion of this statute is fully discussed in Largreve v. King, 5 
[red. Eq. 430; Cloninger v. Summit, 2 Jones’ Eq. 513. A 
bare perusal of the statute will suftice to show that it cannot, 
by any rule of construction, be made to include a declaration 
of trusts, so as to supply the place of the section of the Eng- 
lish statute of frauds in regard toa parol declaration of trusts, 
which our Legislature has omitted to re-enact. 

It was also suggested, that a verbal declaration of trust, 
cannet be proved, without violating the rule of evidence, “a 
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written instrument shall not be altered, added to, or explain- 
ed by parol.” The reply is, if this position be true, the Eng- 
lish statute, in respect to the declaration of trusts, was un- 
called for, and the doctrine of verbal declaration of trusts 
would not have obtained at common law. The truth is, nei- 
ther the declaration, nor the implication of a trust, has ever 
been considered as affected by that rule of evidence. The 
deed has its full force and effect in passing the absolute title 
at law, and is not altered, added to, or explained by the trust, 
which is an incident attached to it, in Equity, as affecting the 
conscience of the party who holds the legal title. Herein a 
trust differs from a condition, by which the estate is defeated 
at law, upon the payment of money ; for the condition affects 
the legal estate, and, to give it force, must be added to, and 
constitute a part of the deed. It follows that the class of 
cases, in which it is held that a deed, absolute on its face, 
may be converted into a security for money, by adding a 
condition, that the legal estate is to be void, so as to make ita 
mortgage, upon proof of declarations and matter dehors incon- 
sistent with the idea of an absolute purebase, has no bearing on 
the question of a declaration of trust. In our case, however, 
there is this “ fact dehors” that Mrs. Shelton went into posses- 
sion and lived with her family, on the land, for many years, 
without paying rent, and the delay before commencing this. 
suit, is accounted for by the fact, that a former suit was 
brought, which, after pending several years, was dismissed 
without prejudice. 


Per Curiam, Deeree for the plaintifis. 





Memoranpa.—Sinee the last Term, the Honorable Tuomas 
“Rerrry resigned his seat asa Judge of this Court, and the 
Hon. Marrntas E. Manty was appointed by the Governor 
and Council in his place. j 

Grorce Howarp, Esquire, of Wilson, was appointed by the 
Governor and Council, Judge of the Superior Courts, in the 


place of Judge Manly, resigned. 

James W. Osnorne, Esquire, of Charlotte, was appointed 
by the Governor and Couneil, Judge of the Superior Courts, 
in the place of Hon. David F. Caldwell, resigned. 





